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Glossary of terms

Citizen Co-creation and information exchange between the public and
engagement authorities. In the context of sustainable development, a key element
in the all-of-society transition.

Participation The term participation refers to different mechanisms and processes
for members of the public to represent their interests, express opinions
and exert influence in policymaking, decision-making and other official
processes. Participation is often based on legal frameworks granting
rights to participate.

Deliberation For a process to be called deliberative, it must rely on a mutual
exchange of arguments and reflections rather than on decision-making
based on the status of the participants, sublime strategies of persuasion
or socio-political pressure. Deliberative processes should include
a debate about the relative weight of each argument and
a transparent procedure for balancing pros and cons.

Consultation Deliberative processes managed by public authorities to
gather information and public views as inputs to policymaking or
decision-making processes.

Deliberative Measures including informed citizen recormmendations on policy

democracy questions; citizen opinion on policy questions; informed citizen
evaluation of ballot measures, and permanent representative
deliberative models.

Environmental An inclusive system of actors, institutions and norms that establishes

governance responsibility and accountability, and builds trust and capacity to
cooperate in policymaking, decision-making, implementation and
enforcement, in the field of environment.

Governance The totality of interactions in which government, other public bodies,
private sector and civil society participate (in one way or another),
aimed at solving public challenges or creating public opportunities.

Table 1 Glossary of terms
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This Handbook presents general, practical
guidance for policymakers, agencies, civil
society organisations, and other stakeholders
engaged in consultation and participation
related to the European Green Deal (EGD), on
legal and institutional aspects related to the
prospective methods for achieving the goals
of the EGD.

The international community recognised as
early as the 1980s that citizen engagement in
its various forms is a very important element
for achieving sustainability. In Europe, the
connection between citizen engagement
and the right to a healthy environment was
expressly made through the 1998 Aarhus
Convention on Access to Information, Public
Participation in Decisionmaking, and Access
to Justice in Environmental Matters (see
section 2.3, below).

The EGD promises to transform the EU into the
first climate-neutral region of the world by 2050
and catapult it to global leadership in sustain-
ability. The REAL DEAL (‘Reshaping European
Advances towards green Leadership Through
Deliberative Approaches and Learning’) pro-
ject strives to enhance direct citizen participa-
tion and deliberation in the EGD and sustain-
able development, and to bring this approach
into a productive relationship with Civil Society
Organisation (CSO) participation.

The international community recognised as early
as the 1980s that citizen engagement in its various
forms is a very important element for achieving
sustainability.

The REAL DEAL Handbook gives a snapshot
of the existing legal and institutional
frameworks for citizen engagement in
relation to the EGD. It aims to provide a clear
understanding of the legal, institutional and
policy background for citizen engagement as
a foundation for considering possible forms,
formats, methods and tools for participation to
use in the future.

The Handbook examines two main types of
citizen engagement. The first is participatory-
style engagement, which fulfils legal minimum
requirements for policy makers to engage the
public. Europe’s quarter-century experience
with the Aarhus Conventionisinvaluable in this
regard. The second type explores innovative
forms of engagement based on consultative
and deliberative mechanisms such as citizen
assemblies.

This  handbook introduces the legal
and institutional frameworks for these
mechanisms and includes recommendations
on how citizen participation and deliberation
can be institutionalised to complement and
strengthen representative democracy and
existing forms of institutionalised dialogue at
the European and Member State levels.



The focus of this Handbook is on
legal and institutional frameworks, which are

conservative intermsoftheir developmentover

time; they do not change rapidly in response

to the development of a new form, format or
method. Rather, innovative approaches have
to be tested against the existing legal and
institutional frameworks. These forms, formats
and methods are examined in depth through

The Handbook is not proscriptive but exam-
ines a range of formats and methods that
may be appropriate in various situations. In
its analysis, the Handbook draws on exam-
ples from national legislation and practice.
Consequently, the inclusion of a particular ex-
ample of law or practice may not constitute a
positive example in all respects and does not
imply endorsement.

other REAL DEAL project outputs.

REAL DEAL

This Handbook is a first step towards the co-creation activities that will be undertaken under
the REAL DEAL project. Other stages of the project include a large co-creation exercise that
will develop, test, and validate innovative tools and formats to propel deliberative democracy
to the next level. It will validate recommendations on how to design deliberative processes and
how they can be applied by European institutions, Member States and neighbours, and civil
society. Gender equality is embedded into the project’s DNA. It pays specific attention to the
leave-no-one-behind principle, fostering the engagement of disenfranchised groups that are
disproportionally burdened by environmental damage.

The REAL DEAL project aims to co-create a comprehensive Protocol for meaningful citizens’
participation and deliberation to turn the objectives of the EGD into political actions and social
practice. The Protocol is designed to ensure joint ownership over this crucial transformation
between a wide range of stakeholders and citizens and provides guidance on how to give
a voice to citizens, especially those who are often neglected in the political process while
being most affected by environmental damage and the necessary transformation. The REAL
DEAL Protocol will also be sensitive to Europe’s diverse social and political histories, cultures,
and institutional arrangements, and the ways these factors shape different aspirations and
challenges associated with the realisation of a green and just transformation.


https://www.realdeal.eu/publications
https://www.realdeal.eu/

In addition to the Handbook, the REAL DEAL
has produced 13 Country Profiles — for Austria,
Denmark, Germany, Greece, Hungary, Ireland,
Italy, Lithuania, North Macedonia, Poland,
Serbia, Spain and Ukraine - which examine
the legal and institutional frameworks for
participation, deliberation and consultation
in relation to the EGD in each country. These
are available in the publications section of the
REAL DEAL website.

LEARN MORE

Lastly, this Handbook will underpin the REAL
DEAL's testing of pan-European deliberative
processes, with the aim to develop good
practices that will be embodied in the REAL
DEAL Protocol. The project will confront digital
tools and their limitations, try to find ways to
improve representativeness, seek to increase
understanding of power dynamics, and most
importantly, assess the substantive value of
these tests’ outcomes and the integrity of their
processes.

e REAL DEAL Criteria for assessing citizen participation in the European Green

Deal

e REAL DEAL Assessment of participatory and deliberative techniques and

processes relevant to the European Green Deal



https://www.realdeal.eu/publications
https://www.realdeal.eu/publications
https://www.realdeal.eu/publications
https://www.realdeal.eu/220731_deliverable_d_1_1
https://www.realdeal.eu/220731_deliverable_d_1_1
https://www.realdeal.eu/221031_deliverable_1_2
https://www.realdeal.eu/221031_deliverable_1_2
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KEY POINTS:

Modern notions of deliberative processes have
embraced pluralism, participation, and due
process as means of increasing the legitimacy of
decision-making

¢ Exercises in citizen engagement can be divided between two main channels: the

participatory channel and the deliberative channel.

* Modern deliberative processes have embraced pluralism, participation, and due process to

increase legitimacy of decision-making.

Exercisesin citizen engagement can be divided
between two main channels: the participatory
channel, in which individuals and groups have
rights to shape decisions that affect them; and
the deliberative channel, which aims at the
engagement of representative individuals and
groups to increase discourse and consensus.
Both channelslead to betterand moreinclusive
substantive decisions and policymaking. The
relative rights and powers of those engaged
in participatory and deliberative processes can
vary widely, which will affect which strategies
are employed in each case. Many complex
decision- and policymaking processes include
aspects of both kinds of citizen engagement.

n

RIGHTS-BASED PROCESSES

All of society has a stake in the success of the
EGD, but certain societal actors, individuals,
groups and organisations may have more of
a stake in a specific decision or policy than
others. Where such stakeholders have legally
recognisable rights and interests separate
from the general population, the processes
and procedures that are employed can be
described as participatory processes. Because
participatory processes are often rights-
based (obligatory), they are relatively formal.
Europe has decades of experience as a global
leader in the development of rights-based
participatory mechanisms in environmental
and sustainability matters.

Participation standards in Europe are defined
inthe Aarhus Convention which will be covered
in more detail in Chapters 3 and 4.



DELIBERATIVE PROCESSES

In parallel with the rights-based approach
is the deliberative or consultative approach
to citizen engagement that is less strictly
defined in law or regulation. The Organisation
for Economic Co-operation and Development
(OECD) describes this
democracy.

as deliberative

Unlike rights-based participatory processes,
deliberative processes engage various actors
in argumentative discourse aimed at reaching
a level of consensus. In such processes,
the actors are empowered to engage in
managed debates culminating in an optimal
outcome. Modern notions of deliberative
processes have embraced pluralism,
participation and due process as means
of increasing the legitimacy of decision-
making. Such processes may enhance
participation of societal actors who tend to be
excluded or underrepresented in rights-based

decision- or policymaking.

They may be designed to counter structural
biases by addressing the conditions of certain
groups or may take forms which attempt

12

to overcome obstacles to engagement.
Innovative forms of citizen engagement also
try to confront problems such as zero-sum
thinking (the perception that one person’s
gain implies another person’s loss), conflict,
and polarisation in discourse, and expose
hidden assumptions and value judgments.
The OECD distinguishes four
categories of deliberative democracy:

between

(1) informed citizen recommendations on
policy questions;

(2) citizen opinion on policy questions;

(3) informed citizen evaluation
of ballot measures, and;

(4) permanent representative deliberative
models.

In their literature review, the REAL DEAL
identified concepts
stakeholder and public involvement which
are useful to keep in mind when assessing
or designing citizen engagement processes.
These are described in the following table.

researchers six of



https://www.oecd-ilibrary.org/sites/36f3f279-en/index.html?itemId=/content/component/36f3f279-en
https://www.oecd-ilibrary.org/sites/36f3f279-en/index.html?itemId=/content/component/36f3f279-en
https://www.sciencedirect.com/science/article/abs/pii/B9780128195154000039?via%3Dihub

Functionalist

MAIN OBJECTIVE J RATIONALE

Representation of all
knowledge carriers,
integration of systematic,
experiential and local
knowledge

Improvement of
quality of decision
output

FORMATS AND TOOLS

Delphi, workshops,
hearing, inquiry, citizen
advisory committees

Neo-liberal

Informed consent of
the affected population;
Pareto-rationality plus
Kaldor-Hicks (win-win
solutions)

Representation
of all values and
preferences in
proportion to
their share in
the affected
population

Referendum, focus
groups, negotiated
rule-making,
mediation

Deliberative-
Rational
Discourse

Inclusion of relevant
arguments, reaching
consensus through
argumentation

Competition of
arguments with
respect to criteria
of truth, normative
validity and
truthfulness

Discourse-oriented
models, citizen forum,
deliberative jury

Anthropological

Inclusion of non-invested
laypersons representing
basic social categories

Common sense as
ultimate arbiter
in disputes (jury

Consensus conference,
citizen jury, planning
cell

model) such as gender, income,
and locality
Emancipatory Empowerment Fostering agency of Action group
of less privileged those who suffer most initiatives, town
groups and from environmental meetings, community
individuals degradation and systemic development groups,

inequalities

science shops

Post-modern

Demonstration of
variability, plurality
and legitimacy of
dissent

Acknowledgment of plural
rationalities, no closure
necessary, mutually
acceptable arrangements
are sufficient

Open forums, open
space conferences

Table 2 Concepts and features of stakeholder and public involvement

Whatever formats and methods are used, they
should be effective, efficient, resilient, fair and
legitimate (see Chapters 3 and 5). However,
even if a process meets all of these meta-
criteria and is supported by consensus, other
considerations may come into play. One of the
biggest challenges particular to EGD-related
deliberative processes is achieving a measure
of social justice, given the unequal distribution

13

of costs and benefits in the transition towards
sustainability. Another challenge is ensuring
that the interests of the environment are fully
considered, since social actors may reach a
consensus that meets their own interests but
fails to contribute to the ambitions of the EGD
towards the environment. In these instances,
the 2030 Agenda serves as a reference against
which processes can be judged.



ropean Green
eal and the 2030

Agenda

KEY POINTS:

« The 2030 Agenda lays the foundation for achieving the SDGs.

« EU level action on SDGs came about with the European Green Deal which was
the 2019 - 2024 European Commission’s top priority.

The 2030 Agenda for Sustainable Development
is an ambitious international framework with
goals, targets, and actions adopted by the
UN General Assembly in 2015. Its four main
components are the Sustainable Development
Goals (SDGs), the Paris Agreement on climate
change, the Sendai Framework on Disaster
Risk Reduction,’ and the Addis Ababa
Action Agenda on financing for sustainable
development.? The European Green Deal is
oriented towards achieving the SDGs and
the goals of the Paris Agreement. The 2030
Agenda is broader than the EGD in certain
respects, including governance. Requirements
for participation feature heavily in the 2030
Agenda (see also pages 18, 27), including in
the guiding principles for the implementation
and follow-up (i.e., accountability).

Several EU member states committed to action
for achieving the SDGs from the outset. At the
EU level, there were some citizen engagement

14

activities, such as deliberations within the
Multi-Stakeholder Platform on SDGs. However,
EU-level action on the SDGs was not proposed
until the new Commission was in place in 2019.
The 2019-2024 Commission adopted the EGD
as its “number one” political priority. It stated:
“The European Green Deal ... is our new growth
strategy. It puts sustainability — in all of its
senses — and the well-being of citizens at the
centre of our action.”®

The EGD’'s ambitions are translated into
concrete targets and policies ranging from
the climate policy (“Fit for 55” with a European
Climate Law) to a comprehensive approach for
food policy (“From Farm to Fork”) (see Figure 1),
laid out in a detailed roadmap with timelines.
EU neighbourhood countries are also aligning
their national policies with the EGD and are
committed to achieving carbon neutrality by
2050.



https://sdgs.un.org/sites/default/files/publications/21252030%20Agenda%20for%20Sustainable%20Development%20web.pdf
https://unfccc.int/process-and-meetings/the-paris-agreement
https://unfccc.int/process-and-meetings/the-paris-agreement
https://sustainabledevelopment.un.org/index.php?page=view&type=400&nr=2051&menu=35
https://sustainabledevelopment.un.org/index.php?page=view&type=400&nr=2051&menu=35
https://commission.europa.eu/strategy-and-policy/sustainable-development-goals/engagement-civil-society-private-sector-and-other-stakeholders_en
https://www.consilium.europa.eu/en/policies/green-deal/fit-for-55-the-eu-plan-for-a-green-transition/
https://food.ec.europa.eu/horizontal-topics/farm-fork-strategy_en
https://eur-lex.europa.eu/resource.html?uri=cellar:b828d165-1c22-11ea-8c1f-01aa75ed71a1.0002.02/DOC_2&format=PDF

Figure 1 The elements of the European Green Deal (European Commission, 2019%)

Mobilising research
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ambition for 2030 and 2050 EU's economy for a for a toxic-free environment
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and secure energy ecosystems and biodiversity

THE
Mobilising industry for clean EUROPEAN From Fanm to Fork:a fair,
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DEAL

Building and renovating in an Accelerating the shift to
energy and resource efficient way sustainable and smart mobility

Financing the Leave no one behind
transition (Just Transition)

The EU as a global leader A European Climate Pact

Alongside this general commitment are submit Voluntary National Reviews (VNRs)
specific governance planning intentions, such  that “mark progress and identify obstacles in
as integrating the SDGs into the European meeting their commitments.” On a regional
Semester and mainstreaming sustainability in  level, the EU will submit a “Voluntary Review”
all EU policies. Each year a number of countries  in 2023.
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https://commission.europa.eu/business-economy-euro/economic-and-fiscal-policy-coordination/european-semester_en
https://commission.europa.eu/business-economy-euro/economic-and-fiscal-policy-coordination/european-semester_en
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_3801

D and
the SDGs: a brief

history of citizen
engagement

The EGD was adopted as the ‘number one’ political priority
of the current European Commission in 2019-2024-a
powerful sign that solving the triple environmental crises
of climate change, biodiversity loss and pollution had

moved from the margins to the heart of EU policymaking.

KEY POINTS:

* The 1992 UN Rio Conference gave rise to the Rio Principle 10 and thus laid
the foundation for citizen engagement in sustainable development.

¢ Sustainable development today adopts a “whole of society” approach which
includes governance standards within the SDGs themselves.

¢ The EU constitutional and legislative framework provides ample tools to
develop SDG compliant policies.

The SDGs are the most recent step in the
international community’'s transition to
sustainable development.

The first conceptual basis for sustainable
development appeared in the Brundtland
Report, published as “Our Common Future”
in 1987. Concerning governance and citizen
engagement, the report states that the law
alone cannot enforce the common interest.

Instead, community knowledge and support,
garnered through public participation in
environmental decision-making, is needed,
as is the strengthening of citizens’ initiatives,
peoples’ organisations, and local democracy.
The report concludes that citizens’ groups,
NGOs and the education sector will play
a “crucial part in putting the world onto
sustainable development paths.”


https://sustainabledevelopment.un.org/content/documents/5987our-common-future.pdf

The Rio Declaration and Agenda 21 action plan
adopted at the UN Conference on Environment
and Development in 1992 (also known as
the “Rio Conference”), further elaborated on
the importance of citizen participation, in
particular in Rio Principle 10 (see section 2.3
below).

The Declaration calls for countries to develop
national strategies and multi-stakeholder
councils for sustainable development.

Through these initiatives, public participa-
tion has become embedded within the con-
cept of sustainable development as an indis-
pensable element in the transition towards
sustainable societies.

SUSTAINABLE DEVELOPMENT

As a development paradigm,
development adopts a “whole of society”
approach, a governance concept in which
stakeholder engagement is indispensable
(see Figure 2). The three axes of this paradigm
are  multi-level (vertical), multi-sectoral
(horizontal), and multi-actor (most notably
stakeholder engagement, relevant for both
axes). Underlying the whole structure is
the knowledge dimension, including the
science-policy-society interface, the practice
of (impact) assessments, and monitoring.
Leadership is another indispensable element.

sustainable

Figure 2 Whole of society: the multi-level, -sector and -actor governance

of sustainable development®
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Recent years have brought significant
improvements in the involvement of civil
society organisations in the adoption of sus-
tainable development strategies and pol-
icies. It has become standard practice that
consultations and other forms of engagement
are conducted in collaboration with CSOs.
These include citizens assemblies and public
events such as the Conference on the Future
of Europe.

The SDGs themselves have strong
governance component: all thematic SDGs
(1-15) have governance targets, while SDG
16 (on institutions) and SDG 17 (means of
implementation) are two dedicated cross-
cutting governance SDGs.

a

The 2030 Agenda is also strong in CSO
participation but does not include the direct
language of the earlier UN frameworks
on citizen participation
development. In SDG 4, “Citizenship” is a goal
related to education; target 4.7 promotes
the development of skills to advocate for
sustainable living.

for sustainable

Participation features in several of the SDGs’
policy and governance targets, for instance
in 55 on the full and effective participation
of women, 6.B on water and sanitation
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1.3 on human settlement

management,
planning, and—most notably—in target 16.7 on
peace, justice and strong institutions: “Ensure

responsive, inclusive, participatory and

representative decision-making at all levels.”

SUSTAINABLE DEVELOPMENT

COMPETENCY IN THE
EUROPEAN FRAMEWORK

The Treaty on the Functioning of the
European Union (TFEU) establishes Union-
level competency over the environment and
sustainable development through TFEU
Articles 2, 3, 13, and 191. Public consultations
within the European Union are enshrined
through the TFEU, Article 2 Protocol (No. 2) on
the Application of the Principles of Subsidiarity
and Proportionality “Before  proposing
legislative acts, the Commission shall consult
widely. Such consultations shall, where
appropriate, take into account the regional
and local dimension of the action envisaged.
In cases of exceptional urgency, the Commission
shall not conduct such consultations. It shall
give reasons for its decision in its proposal.”

The subsidiarity principle guarantees that
decision-making will take place as closely as
possible to the citizen, whereas action to be


https://tcgtest.uis.unesco.org/target-4-7-global-citizenship/
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:en:PDF

undertaken at the community level is justified
in relation to the possibilities offered by the
national, regional, or local level (Article 5(3)
TEU and Protocol (No 2)). In areas in which the
EU does not have exclusive competence, the
principle of subsidiarity seeks to safeguard the
ability of the Member States to take decisions
and action. It also authorises intervention by
the Union when the objectives of an action
cannot be sufficiently achieved nationally
or regionally, and can be better achieved at
Union level.

The Better Regulation Agenda has been
adopted by the European Commission
to assist Member States designing
effective legislation. It includes guidelines
and a toolbox that provide guidance on
consultation processes with stakeholders
within the European Union system. Five key
stages are required for consultation: 1) political
validation, which includes a consultation
strategy 12 months in advance of adopting
the proposal; 2) an interservice group,
which finalises the consultation strategy
and necessary documents; 3) a roadmap
for consultation, which is publicly released
and adapted based on feedback; 4) the
implementation of the consultation strategy;
and 5) a report summarising the results of the
consultation process.

in

The EGD states that the ecological transition
“must be just and inclusive,” and that “active
public participation and confidence in the
transition is paramount if policies are to work
and be accepted.” It therefore proclaims that
“anew pactis neededto bring together citizens
in all their diversity, with national, regional,
local authorities, civil society and industry

working closely with the EU's institutions and
consultative bodies.” It includes as a concrete
governance proposal the European Climate
Pact, which lays out three ways to engage
with the public on climate action:

(1) Encouraging information sharing to
increase public understanding
of the challenges of climate change and
environmental degradation and potential
solutions.

(2) Creating both real and virtual spaces for
collaboration on realising specific climate
action goals.

(3) Building capacity to facilitate grassroots
initiatives on climate change and
environmental protection.

The EC considers its European Climate Pact
to be “the EU’'s commitment to sustainable
development” and a tool for “empowering
citizens to shape a greener Europe.” The
Pact developed and tested a new format for
participation and deliberation called ‘peer
parliaments’.

In the context
that
action

of the EGD, it is recognised
sustainability and climate
consultative approaches on
policies which are extended to all citizens
in keeping with the ‘no-one left behind’
principle. Alongside the EGD principles, the
Commission also follows the Better Regulation
Guidelines when consulting stakeholders and
builds upon existing engagement exercises
including in Citizens' Dialogues, Horizon
Europe Missions, cohesion policy, and green
urban infrastructure.

effective
require

The European Commission considers its European
Climate Pact to be ‘the EU’s commitment to
sustainable development’ and a tool for ‘empowering
citizens to shape a greener Europe.’


https://commission.europa.eu/law/law-making-process/planning-and-proposing-law/better-regulation/better-regulation-guidelines-and-toolbox_en
https://commission.europa.eu/law/law-making-process/planning-and-proposing-law/better-regulation/better-regulation-guidelines-and-toolbox_en
https://ec.europa.eu/info/law/better-regulation/
https://climate-pact.europa.eu/index_en
https://climate-pact.europa.eu/index_en
https://climate-pact.europa.eu/index_en
https://commission.europa.eu/about-european-commission/get-involved/past-initiatives/citizens-dialogues_en
https://research-and-innovation.ec.europa.eu/funding/funding-opportunities/funding-programmes-and-open-calls/horizon-europe/eu-missions-horizon-europe_en
https://research-and-innovation.ec.europa.eu/funding/funding-opportunities/funding-programmes-and-open-calls/horizon-europe/eu-missions-horizon-europe_en

Participatory
ights in context:

The right

to a healthy
environment and
Rio Principle 10

KEY POINTS:

¢ The recognition of the right to a healthy environment has come a long way,
and the Rio Principle 10 sets out how citizen participation enables the realisation

of this right.

¢ Rio Principle 10 prepared the ground for the Aarhus Convention which secures
environmental participatory rights across Europe.

The right to a healthy environment and the duty
to protect the environment are intrinsically
linked to citizen engagement on environmen-
tal policies. The global recognition of the right
to a healthy environment and the duty of all
persons to protect the environment dates to
1972, when the international community met
in Stockholm at the first 'Earth Summit' in re-
sponse to a growing awareness of threats to
the environment from human activity.

The conference adopted the Stockholm Decla-
ration, Principle 1 of which states:

“Man has the fundamental right to freedom,
equality and adequate conditions of life, in
an environment of a quality that permits a
life of dignity and well-being, and he bears a
solemn responsibility to protect and improve
the environment for present and future
generations.”
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While the gendered language is outdated,
Stockholm Principle 1 still stands as the
clearest articulation of the duty to protect the
environment at the global level and has laid the
foundation for progressively greater measures
to protect the environment in national policies,
law and, in some cases, constitutions.

In October 2021, the UN Human Rights Council
Resolution 48/13 established the right to a
clean, healthy and sustainable environment,
calling on states to work together, and with
other partners, to implement this right. The
European Convention on Human Rights does
not include an express right to a healthy
environment, but certain provisions such as
Article 8 and Article 10 have been interpreted
in @ manner that begins to approximate such
aright.

Principle 10 of the Rio Declaration (1992)
explainshowtherighttoahealthyenvironment
can be realised, stating:

“Environmental issues are best handled with
the participation of all concerned citizens, at
the relevant level. At the national level, each
individual shall have appropriate access to
information concerning the environment
that is held by public authorities, including
information on hazardous materials and
activities in their communities, and the
opportunity to participate in decision-
making processes. States shall facilitate
and encourage public awareness and
participation by making information widely
available. Effective access to judicial and
administrative proceedings, including redress
and remedy, shall be provided.”

Many countries, including some in Europe,
began developing national law and practice
on the kinds of rights delineated in the Rio
Principle 10 even before the international
community adopted the principle.

This law and practice contributed to the
development of the Aarhus Convention
(1998) under the auspices of the United
Nations Economic Commission for Europe.

The Aarhus Convention established the
three areas of rights in Rio Principle 10
(access to information, public participation
in decision-making, and access to justice)
as fundamental pillars of environmental law,
justice and human rights.

“Man has the
fundamental right
to freedom, equality
and adequate
conditions of life, in
an environment of a
quality that permits
a life of dignity and
well-being.”

THE AARHUS CONVENTION

IN EUROPEAN LAW
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The Parties to the Convention (all EU
as the EU itself,
plus 20 other states including Serbia, North
Macedonia, and Ukraine) are required to
make the necessary provisions in their law
and practice for public authorities at all levels
of governance to ensure that these rights are

made effective.

Member States as well

The fact that the EU and the 27 Member States
are all parties to the Convention is significant,
implying a kind of *“double ratification”
and emphasizing the importance of the
Convention in different levels of governance.


https://www.unep.org/civil-society-engagement/partnerships/principle-10
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XXVII-13&chapter=27&clang=_en

Thus, the public can make use of the
Convention provisions wherever matters
relating to the environment or sustainable
development are under consideration,
whether it be at the EU level or the Member
State or both. The proper
consideration is determined by the EU Treaty
and by the principle of subsidiarity, with the
aim to produce integrated and coherent policy
outcomes.

level level for

The Aarhus Convention legal dimensions are
considered in Chapter 4 but below is a short
overview of the rationale.

With respect to the first pillar of the Aarhus
Convention on, access to environmental
information, the EU adopted both a horizontal
directive as well as many individual provisions
guaranteeing transparency in EU legislation.
It also extended the right of access to all
documents held by an EU institution or body
through the Aarhus Regulation.

second pillar,
environmental

public
decision-

Concerning the
participation in
making, European law has updated provisions
on public participation in national procedures
on environmental impact assessment and
integrated pollution prevention and control.
In addition, the Aarhus Regulation applies to
environment-related plans or programs which
are provided for by legislative, regulatory, or
administrative acts at the EU level.

The third pillar relates to access to justice
in environmental matters and provides for
judicial enforcement of the rights in the
first two pillars as well as opportunities for
the public to participate in implementing
and enforcing environmental law. However,
attempts at harmonising access to justice
in environmental matters at EU level have
failed. The Commission identified the need to
ensure access to justice by including specific
provisions in EU legislative proposals related
to environment. However, so far access to
justice provisions have not been systematically
included in EGD legislation.® This means
that, legally speaking, access to justice in
environmental matters must be achieved
through national mechanisms implementing
the Aarhus Convention directly, rather than
through transposition of EU legislation.

The Court of Justice of the European Union
(CIJEV) is competent to interpret the Aarhus
Convention text as it applies to the Member
States, and its judgments tend to influence

the interpretation of the Aarhus Convention

in non-EU countries as well. The Aarhus
Compliance Committee
interprets the Aarhus Convention and will be
further highlighted in section 4.1.

Convention also

”
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https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:52020DC0643
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3599071
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3599071

The case law of the CJEU has rapidly
developed in areas that may be related to
the EGD. NGOs have increasingly used the
right to go to court in environmental matters,
and the wider public has increased demands
for the enforcement of environmental laws
before the courts. The focus has been mainly
on procedural rights, but the CJEU has also
recognised that certain EU environmental
legislation confers substantive rights to people
and their associations. Despite this evolution,
the interpretation of the CJEU has been very
restrictive regarding the legal standing of
natural and legal persons and does not allow
them to take legal action in the general
interest.

LEARN MORE

Importantly, the Aarhus Convention also
obligesits Parties to promote Aarhus principles
in international However, taking
climate change negotiations as an example,
it is evident that European CSOs have to be
vigilant in demanding that the EU institutions

and representatives effectively advocate for

forums.

better citizen engagement at the global level.

e Aarhus Convention Implementation Guide

¢ Academic article on unpacking the diversity of procedural environmental rights:
the European Convention on Human Rights and the Aarhus Convention
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https://unece.org/DAM/env/pp/Publications/Aarhus_Implementation_Guide_interactive_eng.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2920568

Environmental
governance

N Europe

-
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KEY POINTS:

dvernance
approaches

« Governance approaches range from only providing information to the public
to fully integrating the public in decision-making.

« Strong participation correlates with network governance thinking, and weak
participation with a hierarchical governance mindset.

Governance is the complement of policy: it
is the ‘how’ to implement the ‘what. This
handbook uses the following definition of
environmental governance:

“An inclusive system of actors, institutions
and norms that establishes responsibility and
accountability, and builds trust and capacity
to cooperate in policymaking, decision-
making, implementation and enforcement, in
the field of environment.”

Thisdefinition canincorporate arange of public
participation approaches. As different kinds of
policy challenges call for different responses,
governance designs for participation must
be tailored to assist with developing those
responses.

25

BASIC GOVERNANCE STYLES

Every European country has a different
governance tradition, linked to its national
history and values. In all countries, legal
solutions for societal challenges (hierarchical
governance) are important, but in some,
collaboration and informal partnerships
among a range of stakeholders (network
governance) are valued just as highly. Others
prefer to rely on market mechanisms and
financial incentives (market governance).

Every European
country has a
different governance
tradition, linked to
its national history
and values.



https://op.europa.eu/en/publication-detail/-/publication/64932236-8cc9-11e9-9369-01aa75ed71a1
https://www.researchgate.net/publication/236735946_Designing_Public_Participation_Processes
https://www.researchgate.net/publication/236735946_Designing_Public_Participation_Processes
https://www.e-elgar.com/shop/gbp/introduction-to-comparative-public-administration-9781786436702.html
https://www.e-elgar.com/shop/gbp/introduction-to-comparative-public-administration-9781786436702.html
https://www.e-elgar.com/shop/gbp/introduction-to-comparative-public-administration-9781786436702.html
https://www.e-elgar.com/shop/gbp/introduction-to-comparative-public-administration-9781786436702.html

Today, governance is dynamic, as governments
combine and switch between different
governance approaches. At least 50 variations
have been described between the three
basic styles. Strong participation correlates
with network governance approaches, and

weak participation with those of hierarchical
governance. Figure 3 displays a continuum
of types of public participation, ranging from
weak to strong on the value they give to
participation.

WEELY <« Engagement —»

Governments'
mindset focused
on the risks of
stakeholder
involvement

Weak

Stakeholders'
mindset
focused on

advocacy/lobbying

Overarching EU policy frameworks like the
EGD need to be effective in all countries and
usually combine elements from all three ba-
sic governance styles. For example, the ‘Fit for
55' climate package and the EU’s biodiversi-
ty strategy combine legislation, partnership
creation, communities of practice and expert
networks, awareness-raising activities, and fi-
nancial incentives and/or disincentives. This
EU approach can be described as “metagov-
ernance,” or “governance of governance."”

>

Requirements for
more (effective)
engagement

>

Governments'
mindset focused
on the benefits
of stakeholder
involvement

Strong

Stakeholders'
mindset focused

on being a partner
creating mutual

gains

The European Commission “plays a key me-
tagovernance role in organizing parallel power
networks, providing expertise and recommen-
dations, developing benchmarks, monitoring
progress, exchanging best practices.”® Defin-
ing metagovernance in a broad way makes
it possible to analyse and design governance
frameworks beyond the network paradigm.
For example, the EU’s Environmental Imple-
mentation Review, explained in the following
chapter, can be seen as a metagovernance in-
tervention itself.


https://research.wur.nl/en/publications/metagovernance-for-sustainability-a-framework-for-implementing-th
https://research.wur.nl/en/publications/metagovernance-for-sustainability-a-framework-for-implementing-th

To conclude, stakeholder participation and
deliberation is part of a broader picture:
there is always a certain governance pattern
in the background that may be more or less
supportive of participation. This is relevant
for environmental governance and for more
complex policies like the EGD and the SDGs.
Extensive efforts are made to improve
stakeholder participation to support SDG
implementation in many countries, but
stakeholder participation remains low in
some.®? The EU’s use of policy packages that
include different governance tools typically
includes requirements for stakeholder
participation.

Where insufficient government support to
citizen or stakeholder participation (legal or
otherwise) exists, it could be useful to remind
government representatives that the 2030
Agenda has a strong inclusiveness principle.

For example:

* SDG 16 (6) defines good public institutions as
being effective, accountable and inclusive.

e Inclusiveness features in five of the eleven
principles of effective governance for
sustainable development as formulated
by the UN Committee of Experts on Public
Administration (CEPA)™® endorsed by the UN
member states in the Economic and Social
Council (ECOSOC): (7) Leaving no one behind;
(8) Non-discrimination; (9) Participation; (10)
Subsidiarity; (11) Intergenerational equity.

e Promotion of citizen involvement and

participation is also key to

important governance
frameworks, policy coherence for sustainable
development (PCSD). It is an official SDG
indicator (17.14.1) with eight sub-indicators,
one of which is participation. UNEP and

OECD are jointly promoting the application

of PCSD in all countries.

stakeholder
one of the most


https://www.oecd.org/governance/pcsd/toolkit/
https://www.e-elgar.com/shop/gbp/introduction-to-comparative-public-administration-9781786436702.html
https://www.e-elgar.com/shop/gbp/introduction-to-comparative-public-administration-9781786436702.html

KEY POINTS:

¢ The Environmental Implementation Reviews (EIR) are useful assessments of
EU Member States’ performances on environmental policy which include a
governance assessment.

¢ The dimensions of environmental governance are: transparency, participation,
rule of law, compliance assurance and accountability, and effectiveness and

efficiency.

Closing the implementation gap in the field
of EU environmental policy was already an
important priority for the European Com-
mission under the 7t Environmental Action
Programme 2014 - 2020.

The periodic Environmental Implementation
Review (EIR) reports complement
environmental legislation by allowing
the Commission to design programmes
which help Member States improve their
environmental performance. The EIR reports
are also useful for citizens and stakeholders,
as they raise public awareness about the
importance of implementing environmental
rules and provide useful information so
that citizens can take action to ensure that
authorities are applying rules correctly. In
recent years, the review found significant and
systemic non-compliance of national law with
EU environmental legislation.

The thematic areas addressed in the EIR are:

e Circular economy and waste management

¢ Biodiversity and natural capital

e Zero pollution (namely air quality, industrial
emissions, major industrial accidents
prevention, noise, water quality and
management)

e Chemicals

e Climate action

The EIR includes a chapter on environmental
governance structured according to the below
dimensions of environmental governance.
These dimensions and their sub-themes were
developed by the Commission in 2019 as part
of an assessment framework for assessing
environmental governance in Member States.



https://environment.ec.europa.eu/law-and-governance/environmental-implementation-review_en#country-reports
https://environment.ec.europa.eu/law-and-governance/environmental-implementation-review_en#country-reports
https://op.europa.eu/en/publication-detail/-/publication/64932236-8cc9-11e9-9369-01aa75ed71a1
https://op.europa.eu/en/publication-detail/-/publication/64932236-8cc9-11e9-9369-01aa75ed71a1

The dimensions of environmental governance Within these five dimensions, 21 themes

are: were identified. Twenty of the themes are

allocated to the dimensions. The last theme
* Transparency is overarching: the context and characteristics
¢ Participation of environmental governance (on the national
¢ Rule of law level).

* Compliance assurance and accountability
» Effectiveness/Efficiency

CONTEXT TRANSPA- PARTICIPA- ACCESS TO COMPLIANCE EFFECTIVE-
RENCY TION JUSTICE ASSURANCE NESS AND

(Aarhus (Aarhus (Aarhus AND ACCOUN- EFFICIENCY
dimension 1) dimension 2) dimension 3) TABILITY

The context Evidence and Public Practical Promotion, Enabling

and reporting participation information monitoring, financing

characteristics enforcement

of environ-

mental

governance
Access to EIA/SEA Access to Liability Administra-
information justice tive

capacity

Reliability/ Public Effective Complaint Cross-
Quality confidence remedies Handling sectoral

coordination

Equitability/  Judicial Integrated
Inclusiveness capacities assessment
Corruption Flexibility/
Adaptability

Table 3 Summary of themes and their allocation to dimensions
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Considerations of both the rights-based
participatory approach, and the consultative
approach can be found in this framework. The
dimensions of Transparency, Participation,
and Access to Justice are closely related to
the Aarhus Convention, but also extend into
areas that are less rights-oriented, such as the
theme of Equitability/Inclusiveness.

Compliance assurance and accountability
involves legal mechanisms such as citizen
engagement in enforcement and working in
cooperation with enforcement authorities,
which also connect to the Aarhus Convention
(Article 9.3).

The theme of Effectiveness and Efficiency
is perhaps the most flexible in terms of
making use of consultative and cooperative
mechanisms, but it too has legal elements,
such asthe use of management toolsincluding
integrated assessment.

KEY POINTS:

The EIR country dialogues—convened on the
national level by national authorities—facilitate
communication between governments and
administrations and other stakeholders,
including civil society, on the findings of the
EIR. The Commission strongly encourages
these exchanges to find solutions to the
challenges identified in the EIR reports. The
Commission has published guidelines on
organising EIR dialogues.

This handbook uses the structure of the
EIR dimensions to explain the rationale
behind different quality standards of citizen
engagement in this chapter and the legal
framework and available redress mechanisms
in chapter 4.

« The Aarhus Convention definition of environmental information is very broad.

« While transparency in development of policies is a principle in its own right,
it is also a means to enabling public participation and deliberation.

The first dimension of environmental
governance is ‘Transparency’. Transparency
is an essential precondition of citizen
engagement. Transparency and openness in
governance are now among the fundamentally
distinctive traits of contemporary public
administration. It can be broadly defined as
‘the opposite of secrecy’ and encompasses
mechanisms that facilitate the release of

information about policies, capabilities, and

preferences to outside bodies and the public.
Access to information covers (1) the ‘passive’
or reactive aspect of transparency, ie., the
obligation on public authorities to respond
to public requests for information, and
(2) the ‘active’ aspect, which responds to
other obligations providing
environmental information, such as collection,
updating, and public dissemination.

relating to


https://circabc.europa.eu/ui/group/3b48eff1-b955-423f-9086-0d85ad1c5879/library/a7c856cc-e3b9-462e-b28d-ed7880e9fb43/details
https://circabc.europa.eu/ui/group/3b48eff1-b955-423f-9086-0d85ad1c5879/library/a7c856cc-e3b9-462e-b28d-ed7880e9fb43/details
https://circabc.europa.eu/ui/group/3b48eff1-b955-423f-9086-0d85ad1c5879/library/a7c856cc-e3b9-462e-b28d-ed7880e9fb43/details

Transparency in the development of environ-
mental policies is a principle in its own right,
but it is also the main tool that enables public
participation and deliberative discourse. With-
out access to information, public consultations
and deliberative processes become meaning-
less. Neither ordinary citizens, nor civil socie-
ty organisations, scientists, or academics can
meaningfully contribute to public policy dis-
course without sufficient access to information.

Access to environmental information is often
subject to higher transparency standards than
other categories of information. The right to
access to information in an environmental
governance context may be understood in
part as giving citizens a right to know details
about the general state of the environment,
selected parts of the environment, and on
the environmental impact of government-
authorized activities.

Studies have shown that transparency has
benefitsacrossall stages of public participation
and deliberative processes. Transparency inthe
process of selecting participants determines,
in part, the credibility and legitimacy of the
overall process. Studies suggest that during
later stages of decision-making, transparent
and extensive reviews increase credibility, not
least because such activities tend to expand
the number of stakeholders involved.

Transparency is therefore essential to effective
participatory processes, and for the public's
ability to influence political agendas. To
overcome mistrust, processes must provide
open access to information to all participants
to the greatest extent.


https://unece.org/environment-policy/public-participation/access-to-information
https://unece.org/environment-policy/public-participation/access-to-information

KEY POINTS:

¢ The Aarhus Convention’s standards for public participation are supplemented
by the Maastricht Recommendations on their use in practice and the Almaty
Guidelines on their use in international forums.

The success of youth activism over the lastyears
has raised awareness of the impact of climate
change and the need to incorporate climate
into national and international
Public participation in

initiatives
laws and policies.
issues related to sustainable development is
not a new concept; the second dimension of
environmental governance, participation by
the public in environmental decision-making,
is at the heart of the Rio Declaration and the
Aarhus Convention. The Aarhus Convention
provides significant detail on how public
participation is to be facilitated depending on
which type of decision. Furthermore, in recent
years regional agreements promoting public
participation have been adopted, such as the
2018 Escazu Agreement in Latin America and
the Caribbean.

The Aarhus Meeting of the Parties has
adopted sets of guidelines to
support implementation of the
Aarhus Convention. These include the
Maastricht Recommendations, detailed
recommendationsforimplementing the public

several
states’

participation provisions of the Convention,
and the Almaty Guidelines on promoting the
application of the principles of the Aarhus
Convention in international forums which
recognises the need to eliminate barriers to
participation in international climate initiatives
and Multilateral Environmental Agreements.
Such barriers include the limited possibilities
for non-state actors to attend meetings,
intervene, or submit documentation, and
the specific difficulties minority groups and
affected communities face when trying to
access decision-making at the international
level.


https://www.ciel.org/wp-content/uploads/2019/09/PromotingParticipation_EntryPoints_COP25_final.pdf
https://unece.org/environment-policypublic-participation/recommendations-public-participation-decision-making
https://unece.org/environment-policypublic-participation/recommendations-public-participation-decision-making
https://unece.org/environment-policy/publications/almaty-guidelines-promoting-application-principles-aarhus.
https://unece.org/fileadmin/DAM/env/documents/2008/pp/mop3/ece_mp_pp_2008_5_add_6_e.pdf
https://unece.org/fileadmin/DAM/env/pp/compliance/CC-26/ece_mp.pp_c.1_2009_8_add.1_e.pdf
https://unece.org/fileadmin/DAM/env/pp/compliance/CC-25/ece_mp.pp_c.1_2009_6_add.2_e.pdf

KEY POINTS:

* Access to justice is the right to have a decision reviewed by a court of law

or a similar authority.

* The Aarhus Convention sees three avenues of access to justice: review of
access to information requests, review of decisions which were subject to
public participation, and a general review of environmental decisions.

Access to justice is a set of rights which allows
the public (individuals and NGOs) to seek
action through the courts or other tribunals
when laws have been violated. Access to
justice is fundamental to the rule of law in
a functioning democracy, and questions of
who can seek redress and when are central to
discussions about the accountability of public
authorities. While access to courts can take
the form of civil law claims for environmental
damages or prosecution  for
environmental crimes, access to justice in the
context of environmental governance focuses
onthe avenues by which citizensand NGOs can
challenge the decisions of public authorities
on substantive or procedural grounds. Access
to justice can be a form of private enforcement
giving individuals and NGOs the agency to
litigate to protect the environment.

criminal

Principle 10 of the Rio Declaration, and later
the Aarhus Convention, crystalized the notion
of access to justice as a pillar of environmental
governance, one which is ancillary to the
other two Aarhus pillars, access to information
and participation in  decision-making.
Access to justice guarantees that judicial
recourse procedures can be called upon if
a party violates the rights enshrined in the
Convention. As previously mentioned, there is
no specific European Directive or regulation at

the community level that requires all Member
States to adopt a series of uniformm measures;
rather, it is up to each state to guarantee
access to justice in accordance with its own
internal legal order.

From the perspective of the Aarhus
Convention, there are three distinct avenues
to access to justice which must be guaranteed:
Firstly, individuals or NGOs must be able to
request a legal review of a request for access
to environmental information; Secondly, if
one's participatory rights were infringed
upon, they must be able to seek access to the
courts; Thirdly, the Convention protects the
general right to bring decisions and omissions
affecting the environment to court if they fail
to comply with other (environmental) laws. In
practice, the third avenue is often the most
problematic as it demands a review of the
substantive parts of a decision.

The legal recognition of the right of a person to
appear before a tribunal and to have his or her
case heardisreferredtoaslegal standing (locus
standi). According to the Aarhus Convention,
in certain cases, legal standing should be
extended to the so-called ‘public concerned,
which includes the public affected (or likely
to be affected) by environmental decision-
making. Much discussion and case law defines



the concept of the ‘public concerned,’ but the
most important is article 2(5) of the Aarhus
Convention, which states that NGOs which
promote environmental protection and meet
national law requirements are automatically
assumed to have an interest in environmental
decision-making. This means that NGOs
have a privileged legal position in the area of
environmental decisions and policy.

KEY POINTS:

Legal standing is a complex area of law that
takes many forms around the world. In certain
parts of the world, standing requirements
are more relaxed than they are in Europe; for
example, open standing is sometimes granted
in the context of recognising rights of nature,
such as in Ecuador or New Zealand, where
any person can go to court to protect nature
without needing to prove a specific legal
interest.

e Compliance can be supported through promotion and education as well as

monitoring and enforcement.

¢ Individuals, NGOs, or companies can support compliance through gathering
evidence, filing complaints, or going to court.

Compliance with EU environmental policies
and laws occurs on two levels. Firstly, there
is compliance by private individuals and
companies. Secondly, there is compliance
of EU Member State governments and
public authorities with environmental laws.
This section focusses on the first element of
compliance assurance.

The EU encourages Member States to further
compliance by promoting, monitoring, and
enforcing it.

An important approach to preventing
compliance problems from businesses and
individuals involves efforts from Member
States to provide information and advice
about compliance. These efforts are referred to
as ‘compliance promotion’ and can take the
form of guidance, frequently asked questions
(FAQ) pages, or helpdesks, and are increasingly
reliant on online tools and information sources.
A good example is the host of guidance
documents on the REACH regulation.



https://op.europa.eu/en/publication-detail/-/publication/64932236-8cc9-11e9-9369-01aa75ed71a1
https://echa.europa.eu/guidance-documents/guidance-on-reach
https://echa.europa.eu/guidance-documents/guidance-on-reach

To discover compliance problems, Member
States can take actions ranging from tradition-
al environmental inspections, investigations,
audits, and collection of data from reporting
obligations. Detection may also include in-
vestigations based on complaints from the
public and data collected through citizen
science. Besides courts, complaint handling
institutions often take the form of ombuds-
man services or specific offices set up in local
government. More on complaints can be found
in Section 4.1. Examples of citizen science
include phone apps that track pollution, trans-
portation patterns, and species migration,
or that provide a platform for real time
detection and reporting of violations of envi-

ronmental law."

KEY POINT

Site inspections are required to be systematic
for industrial installations, and may also
include police or other criminal investigations
into environmental crimes. Earth observation
and geo-spatial intelligence are is _used as
an _additional monitoring tool in most of the

Member States, although this is mostly limited
to specific environmental issues.

Public-awareness raising initiatives can help
citizens understand how they can alert or
inform national authorities about potential
environmental damage, situations which seem
to violate environmental laws, or provide other
information which could help the authorities
to fulfil their environmental responsibilities.

- Effective environmental governance relies on effective participation.

- The quality of implementation of public participation methods can significantly
influence the effectiveness of a given policy.

The fifth and final dimension of environmental
governance is ‘effectiveness and efficiency.
Thisdimension broadly encompasses financial,
technical, and human resources as well as
the quality of decision-making structures.
It measures input against output. But this
dimension can also be applied as criteria for
citizen engagement.

Effective environmental governance usually

relies on effective participation. Effective

governance should increase acceptance of and
identification with decisions and improve trust
between state and non-state actors. As such,
public participation in environmental decisions
in the European policy context is expected
to improve policies and the legitimacy of the
decisions underpinning them.

Effectiveness and efficiency, strictly speaking,
refer to the extent to which a given policy
goal is reached; environmental effectiveness


https://op.europa.eu/en/publication-detail/-/publication/64932236-8cc9-11e9-9369-01aa75ed71a1
https://op.europa.eu/en/publication-detail/-/publication/64932236-8cc9-11e9-9369-01aa75ed71a1
https://op.europa.eu/en/publication-detail/-/publication/64932236-8cc9-11e9-9369-01aa75ed71a1

refers to the extent to which a policy is likely
to achieve environmental improvements in
the sense of sustainable use of resources,
protection of ecosystems and human health,
and prevention of environmental degradation.
But effectiveness and efficiency can also be
evaluation factors describing how citizens
perceive the outcome of participation
processes. Effectiveness measures the impact
of a participation process, while efficiency may
be understood as ‘cost-effectiveness.’

The quality of implementation of public
participation methods can significantly
influence the effectiveness of a given policy.
Accordingly, any modifications to legislation
should beaccompanied by enhanced guidance
on good public participation practice to
ensure that it is defective and adds value. Such
guidance should focus not only on the types
of techniques that can be used to engage the
public but also on careful preparation for their
use and how to use them properly.

Funding programming is an essential aspect
of governance efficiency but is often an
obscure, expert-driven process. The public’'s
involvement ensures transparency and
better outcomes. The EGD involves extensive
financing of environmental policies on the EU
and Member State level. Citizen engagement
in funding and uptake of available funds may
relate to the following: how public authorities
encourage absorption of available funds for
environmental investment (e.g., access to
information about funding opportunities);
the existence of domestic environmental
finance tracking; systems of earmarking
funds collected though fiscal and other
market-based instruments for environmental
protection; the approach to
distributing funding and its quality (e.g.,
expertise of staff in charge). In addition, the
public should have the opportunity to take
part in identifying financing needs through ex
ante evaluations and assessments of selected
policies and programmes. Citizens should

institutional


https://www.researchgate.net/publication/289367734_Testing_the_value_of_public_participation_in_Germany_Theory_operationalization_and_a_case_study_on_the_evaluation_of_participation
https://www.researchgate.net/publication/331675126_How_participation_influences_the_perception_of_fairness_efficiency_and_effectiveness_in_environmental_governance_An_empirical_analysis

KEY POINTS:

* The EU exports its environmental and governance standards through setting
standards for itself which other countries have to follow to gain access to the

EU market.

¢ Direct cooperation is guided by EU accession rules, multilateral agreements,
and collaboration in international organisations other than the EU.

also be able to monitor the administrative
capacities of public authorities involved in
matters related to implementation of the EGD.

The environmental ambition of the EGD wiill
not be achieved by the EU acting alone. The
drivers of climate change and biodiversity
loss are global and are not limited by national
borders.

The REAL DEAL project includes actions in
three non-EU states: North Macedonia, Serbia,
and Ukraine. All three countries are candidates
for EU membership and parties to the Aarhus
Convention and subject to its compliance
mechanism.

The EU pursues external action (foreign policy)
through different kinds of legal mechanisms
and regulatory techniques, including unilateral
measures that extend its regulatory power to
processes taking place abroad.

These measures are proliferating in many EU
policy areas, including environmental law.

The
extraterritorial

domestic measures with
impacts enables the EU to
indirectly regulate activities and behaviour
that do not take place within its territory,
thus influencing the content and direction of

use of

foreign legal systems and the development of
international law.”?

The Internal Environmental Measures with
Extraterritorial Implications (IEMEIs) are an
example of this extraterritorial impact, which
is an important manifestation of the exercise
of EU global regulatory power. Examples of
IEMEIs include the sustainability criteria for
biofuels, the inclusion of aviation emissions
in the EU Emissions Trading System (EU
ETS), regulation of ship recycling, exports of
waste of electrical and electronic equipment,
imports of timber, and imports of fish and


https://commission.europa.eu/publications/communication-european-green-deal_en
https://www.europeanpapers.eu/en/system/files/pdf_version/EP_eJ_2017_2_5_Article_Ioanna_Hadjiyianni_00167.pdf
https://www.europeanpapers.eu/en/system/files/pdf_version/EP_eJ_2017_2_5_Article_Ioanna_Hadjiyianni_00167.pdf
https://www.europeanpapers.eu/en/system/files/pdf_version/EP_eJ_2017_2_5_Article_Ioanna_Hadjiyianni_00167.pdf

fishery products. By their legal design, IEMEIs
regulate conduct or processes taking place, at
least partly, in third countries and influence
business practices and regulatory approaches
abroad, thus having important impacts on
third countries.

One of the main factors in the relationship
between the non-EU Member States and
EU governance on environmental
whether the state is a candidate to become a

law is

member of the Union and therefore is in the
process of harmonising EU legislation into
national law. A state candidate has to meet
the conditions of membership known as the
“Copenhagen Criteria.” The state candidate
needs to adopt, implement and enforce the
environmental chapter of the acquis (chapter
27) which comprises over 200 major legal acts
covering multi-sectorial horizontal legislation,
and requires significant investment and a
strong and well-equipped administration at a
national and local level.

Connected with EU's Instrument for Pre-
Accession Assistance III,® Serbia and North
Macedonia are among the countries which
committed to reach climate neutrality by
2050 pursuant to the Green Agenda for the
Western Balkans, adopted under the auspices

of the Regional Cooperation Council.

Particular emphasis is placed on supporting
the ecological transition in the EU's immediate
Neighbours, namely the Western Balkans, the
Southern Neighbourhood and the Eastern
Partnership countries. In concrete terms, the
proposal to gear EU trade policy to support the
ecological transition, including commitments
to sustainability in EU trade agreements, is
one of the most consequential measures. The
EU also has great effect through the Energy
Community Treaty, which concerns Ukraine,
as well as Serbia and North Macedonia. The EU
will put emphasis on supporting its immediate
Neighbours by establishing innovative forms
of engagement, such as the Commission’s
proposal for a Neighbourhood, Development,
and International Cooperation Instrument.



https://eur-lex.europa.eu/EN/legal-content/glossary/accession-criteria-copenhagen-criteria.html
https://neighbourhood-enlargement.ec.europa.eu/enlargement-policy/conditions-membership/chapters-acquis_en
https://www.rcc.int/greenagenda
https://www.rcc.int/greenagenda
http://hdl.handle.net/11584/313484
https://www.rcc.int/greenagenda;%20https:/www.clingendael.org/publication/energising-eu-enlargement

The EU will put emphasis on supporting its immediate
Neighbours by establishing innovative forms of
engagement, such as the Commission’s proposal for

a Neighbourhood, Development, and International
Cooperation Instrument.




Mechanisms for
citizen engagement
in relation to the EGD
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Legal standards
for participatory
mechanisms

Transparency and access to information

KEY POINTS:

¢ The Aarhus Convention includes obligations on proactively publishing environmental
information and on how to handle access to information requests.

¢ In the EU, the Directive 2003/4/EC regulates the Member States and the Regulation

1049/2001 the EU institutions themselves.

AARHUS CONVENTION

As stated in Chapter 3, the right to access

information is guaranteed by the UNECE
Aarhus Convention. The Aarhus Convention
definition of environmental information is
broad, including a wide range of information
held by public authorities that pertains in any
way to the environment or related human
health. Whereas article 4 sets out the active
right of the public to obtain information upon
request, article 5 sets out the obligations for
public authorities to collect and proactively
What

publish environmental information.
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constitutes environmental information can be
deduced from the EU’s directive 2003/4/EC on
public access to environmental information.

Besides the examples listed in the Aarhus
Convention article 2(3), the EU directive
also specifically spells out different forms
of decisions, legislation, and reports on the
implementation of environmental legislation.
In addition to the Directive on public access
to environmental information, there are also
separate sectoral EU and national laws with
specific information requirements in areas
such as water, waste, and emissions policy.


https://unece.org/environment-policy/public-participation/aarhus-convention/introduction
https://unece.org/environment-policy/public-participation/aarhus-convention/introduction
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32003L0004

ACCESS TO NATIONAL

DOCUMENTS

As studies show, there are large differences
between the level of access to information
in one country to the next and room for
improvement remains across the board. The
Aarhus Convention provides a minimum
baseline for access to environmental
information. Regarding the active right to file a
request for access to documents, many states
have failed to implement the Convention’s
obligations properly. The obligations for
proactive publication by public authorities
are less strong and, therefore, much easier
to comply with. Ideally, all environmentally
relevant data should be accessible by the
public in user-friendly online formats that are
accessible and machine readable.

Some national legal systems have dedicated
public authorities for access to information
or have tasked Ombudsman institutions
with reviewing such requests. A challenge
access to environmental information faces in
many national systems is that it is treated in
the same way as access to information in any
other policy area.

ACCESS TO EU DOCUMENTS

Article 15 of the Treaty on the Functioning
of the European Union (TFUE) and article
42 of the Charter of Fundamental Rights of
the European Union state that citizens and
residents of the European Union have a right of
access to the documents of Union institutions,
bodies, offices and agencies, whatever their
medium. Furthermore, NGOs and other legal
persons registered in an EU Member State
have the same right as individuals to ask for
documents. The rules about public access
to documents are set in Regulation (EC) No
1049/2001.

Thesetransparency rulesapplytothe European
Commission, the European Parliament, and
the Council of the European Union, as well
as other offices, bodies, and agencies. When
it comes to the European Central Bank, the
Court of Justice of the European Union, and
the European Investment Bank, this right only
applies to their administrative functions. There
is a website dedicated to the exercise of this
right of access to documents: AsktheEU.org.
After a request, EU institutions have the
obligation to answer 15 working
days. If the requester is not happy with the
information provided, the request was fully
or partly denied, or when the EU has failed
to answer the request within the specified
deadline, a confirmatory application (appeal)
can be submitted.

PRTR PROTOCOL

The UNECE Kyiv Protocol on Pollutant
Release and Transfer Registers (PRTR
Protocol) is a legally binding instrument with
the objective “to enhance public access to
information through the establishment of
coherent, nationwide pollutant release and
transfer registers (PRTRs).” This protocol is
an ‘open’ global treaty, meaning that any UN
Member State can join, irrespective of whether
they have ratified the Aarhus Convention.

within

PRTRs bring information polluting
emissions into the public domain, and thereby
raise awareness about major sources of
threats to human health and the environment.
By increasing transparency, they enable
the public to play a more effective role in
influencing the decision-making processes
related to such threats and, hopefully, create
pressure on companies to reduce the pollution
arising from their activities. The Protocol
requires its Parties to establish and maintain
a publicly accessible and structured national
register or database.

on
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https://eeb.org/wp-content/uploads/2019/12/EEB-access-to-information_final3.pdf
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32001R1049
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32001R1049
https://www.asktheeu.org/
https://unece.org/fileadmin/DAM/PRTR_Protocol_e.pdf
https://unece.org/fileadmin/DAM/PRTR_Protocol_e.pdf

The information contained in the PRTR is
to be supplied through mandatory periodic
reporting by the owners or operators of certain
types of potentially polluting facilities, such as
refineries, thermal power stations or chemical
and mining industries, among many others.
These should report annually on releases (into
the environment) of certain types of pollutants
as specified in the Protocol, as well as off-site
transfers of waste (to waste disposal sites or
recovery facilities) and pollutants released
in wastewater from the facility. The Protocol
also requires that PRTRs progressively contain
information on pollution from other diffuse
sources, such as pollution from traffic to air,
from agriculture to water and from small
polluting enterprises to land, water or air.

LEARN MORE

The information contained in the PRTR must
be searchable and identifiable according
to categories such as companies, facilities,
or geographical locations; types of activity,
pollutant or waste; and the environmental
mediumintowhichthe pollutantisreleased (air,
water, land). Each Party must promote public
awareness of its PRTR and provide assistance
and guidance to the public in accessing the
register and in understanding and using the
information contained in it. Article 11 of the
PRTR establishes the right of public access to
information through direct electronic access
through public telecommunications networks,
such as an open website on the Internet, as
the primary means of public access (free of
charge) and also through “other effective
means” for members of the public who do not
have direct electronic access to the PRTR.

- Guidance to the Protocol on Pollutant Release and Transfer Registers

4
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As studies show, there are large differences between the
level of access to information in one country to the next
and room for improvement remains across the board.



https://unece.org/environment-policy/public-participation/prtrs-protocol-text
https://unece.org/info/Environment-Policy/Public-participation/pub/2281

Public participation in EIA, SEA, etc.

KEY POINTS:

As well as participation in the EIA and SEA process,
members of the public can utilise litigation under
administrative law within EU Member states to challenge
the EIA process where they consider themselves to have a
significant interest in the development or an impairment
of an individual right."

- Environmental Impact Assessments (EIA) and Strategic Environmental
Assessments (SEA) are under specific obligations for public participation.

The Aarhus Convention establishes minimum
standards for certain decisions, plans, pro-
grammes, and laws. It provides significant
detail on how public participation is to be
conducted and facilitated, from the public no-
tification of a proposed decision to the logis-
tics of completing the public consultation.’ In
European environmental governance certain
environmental decisions require a previous
environmental assessment.

Environmental Impact Assessments (EIAs)
have specific public participation obligations
which are implemented via different
methods in the Member States. In order to
meet their obligations under Article 6 of this
Directive, Member States must evidence
public consultation as part of the EIA process.
Member States are given independence
to establish consultation mechanisms as
long as (1) there is an opportunity for public
contributions and (2) information about
proposed developments is made available to
the public. EIAs have attracted international
academic and civil society attention relating to
their efficacy. This research has indicated that
conformity in standards regarding ElAs has

improved since the 1990s and that consultation
is impactful at various stages of the EIA. NGOs
can improve EIA consultation processes as
they can represent the interests of structurally
excluded communities, although this should
not be automatically assumed, and individual
actors should not be excluded because of the
participation of NGOs.

The International Association for Impact
Assessment (lIAIA) has developed training
resources on the inclusion of the public in ElAs.
Once the relevant authority has identified a
proposal which requires an EIA, consultation
with the public should be embedded in all
stages of the assessment. The benefits of
public participation include the improved
quality of decision-making, the inclusion of
traditional, local knowledge and experience,
the strengthening of local impacts and the
increase of confidence in the EIA process. ElAs
must include a prediction of the impacts of a
development or intervention. These impacts
should be considered based on their projected
duration and severity, as well as whether they
are permanent or temporary.

L4


https://www.sciencedirect.com/science/article/abs/pii/S0195925599000153?via%3Dihub

While EIAs are carried out in the final approval
stage of a project, Strategic Environmental
Assessments (SEAs) are carried out at the
planning stage and set the strategic foundation
for further action. Article 2, para. 8 of the
SEA Directive requires public participation
from an early stage of development. This
includes ensuring the aims and process of the
consultation are clear and transparent, that the
scope of consultation is proportionate to the
aim, support is offered to facilitate participants’
meaningful engagement, and ethical and
professional standards of engagement are

enforced and adapted to the relevant cultural
context.

As well as participation in the EIA and SEA
process, members of the public can utilise
litigation under administrative law within EU
Member states to challenge the EIA process
where they consider themselves to have a
significant interest in the development or
an impairment of an individual right'® The
procedures involved in this litigation will be
influenced by the domestic legal system. You
can read more about SEAs in Section 5.2.

The right to seek redress

“National environmental courts range from fully
developed, independent judicial branch bodies with
highly trained staffs and large budgets all the way to
simple, underfunded village environmental courts

that handle environmental cases one day a month with

rotating judges.”

KEY POINTS:

« Rulings from courts and tribunals are legally binding, whereas findings from
bodies such as Ombudsman offices carry political and ethical weight.

« There are still numerous hurdles to access to justice in EU Member States and
access to regional or international courts is often only granted if very specific
conditions are met.

On 6 October 2021, the European Union
amended the Aarhus Regulation to bring EU
law into greater compliance with the Aarhus
Convention. The improvements focused on
the scope and characteristics of the internal
review, making it fairer and more effective.
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These amendments mark an important
development towards EU law'’s full compliance

with the Convention.

This section will thematise legal and non-le-
gal redress mechanisms available to individ-
uals and CSOs. As outlined in Section 3.2.3
above, access to justice in the context of the



EGD is a set of procedural mechanisms which
enable members of the public to go to court
or another tribunal to enforce certain rights
or to seek justice when public authorities vi-
olate the law. It is complementary to other
rights related to environmental decision-mak-
ing by guaranteeing their enforceability. While
access to justice implies a legal review proce-
dure with a legally binding outcome, there are
other mechanisms to hold public institutions
to account. As outlined in Section 3.2.4 com-
pliance with environmental law, including cit-
izen engagement obligations, can be incenti-
vised, guided, or enforced by the state. Where
this is not happening effectively, individuals
and CSOs can attempt to enforce compliance
through legal or quasi-legal redress mecha-
nisms. Besides the direct route through court,
the best tool for individuals and CSOs to en-
gage in compliance assurance is by filing
complaints to public authorities and over-
sight bodies. Filing a complaint is different
from going to court for several reasons. Com-
plaint handling can often be free of charge,
quick, and can take non-legal arguments into
account. However, the results of a complaint
procedure can be less impactful than a court
case and issues such as damage compensa-
tion are usually left unresolved.

Beyond providing three avenues to access
to justice, the Aarhus Convention further
specifies that in order for access to justice
to be granted, the remedies for violations
have to be adequate and effective (Art 9(3)
Aarhus Convention), including injunctive relief
possibilities, they have to be fair, equitable,
timely and not prohibitively expensive (Article
9(4)), and there has to be some form of
dissemination of information about the access
to court and a system of legal assistance
mechanisms (Article 9(5)).

Regarding non-court redress mechanisms,
the minimum standards in Europe are less
prescriptive and there is no overarching legal
norm like the Aarhus Convention. Complaint
handling is subject to good governance prin-
ciples and can generally be subdivided into
the stages of reception, analysis, action, and
finalisation. The below non-exhaustive list of
principles may be found in codes of conduct or
good administration standards: proportionali-
ty, consistency, objectivity, information on the
procedures, duty to give reasons, possibilities
for appeals, timely handling, and costs.

This sub-chapter will examine different
redress mechanisms at four distinct levels.
Firstly, the access to national level courts and
Ombudsman institutions. Secondly, the access
to review of acts and omissions of European
Union institutions as well as their supervisory
role on Member States. Thirdly, the role of the
Aarhus Convention Compliance Committee.
Fourthly, the role of the European Charter of
Human Rights and the Council of Europe.
Lastly, the sub-chapter will list minimum
standards for complaints handling.

The European Commission’s Environmental
Implementation Reviews (EIRs) as well as
research projects have identified
systemic shortcomings concerning access

several

to justice in many national legal systems.
Although highlighting successful practices
in some EU Member States, the European
Commission’s Environmental Implementation

Reviews have called on Member States for more
effective access to justice in environmental
matters in national courts. Particularly, they
bring attention to hurdles NGOs are facing to
obtain standing to bring legal proceedings to
court. Similar shortcomings have also been
identified outside of the EU Member States.
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https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=comnat%3ACOM_2022_0438_FIN
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=comnat%3ACOM_2022_0438_FIN

This does not, however, make litigation at
national level an unsuitable tool to enforce the
public participation rights of individuals and
NGOs. In those cases where legal standing
is established, the impact that litigation can
have is enormous.

Globally,
Environmental Courts and Tribunals in at least
44 countries, including 8 EU Member States,
at the national and state/province levels.

there are over 1,200 specialised

National environmental courts “range from
fully developed, independent judicial branch
bodies with highly trained staffs and large
budgets all the way to simple, underfunded
village environmental courts that handle
environmental cases one day a month with
rotating judges.""”

Usually, successful Environmental Courts a)
are recognised by governments, stakeholders
and the wider
appropriate and legitimate forum for resolving
environmental disputes and b) have a
comprehensive jurisdiction to hear, determine

community alike as the

and dispose of matters and disputes arising

under all environmental laws enacted by
the government of the land. Like all courts,
they are independent of government, but
they are specially composed of judges with
environmental experience and often scientific

expertise.

Besides launching a court case, there are
different complaint handling
opportunitiesand avenues at the national level.
Complaints may be handled by local, regional,
or national institutions and the mandates of

numerous

each institution may be difficult to navigate.
Important to bear in mind is that any public
authority that receives a complaint that is not
under its competence should either direct
the complainant to the correct authority or
transmit the complaint itself.
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A helpful guide is the separation of complaint
handling bodies into 1) those that deal with
environmental complaints against others, 2)
those that deal with environmental complaints
against themselves, and 3) general oversight
bodies.

Commonly, general oversight bodies are
committees on petitions and ombudsman
institutions. Ombudsman offices mostly issue
non-binding recormmendations and, therefore,
do not replace opportunities to grant access to
courts, but in practice they are often effective
and impactful.

For individuals and NGOs, access to justice
for acts or omissions of environmental
relevance of institutions of the EU is mostly
regulated by the Aarhus Regulation. The
Aarhus Regulation details rules on an internal
mechanism to review EU administrative
acts or omissions alleged by members of the
public to contravene EU environmental law.
The system of internal review allows an EU
institution to remedy or address the subject of
the challenge first, before the matter may be
taken to the EU courts. While revisions of the
Aarhus Regulation in 2021 largely improved
access for both individuals and NGOs, standing
with regard to EU institution decisions in the
area of state aid policy remains limited.

Another avenue to consider for obtaining
access to justice is through the Court of
Justice of the European Union (CJEU). It has
been extremely difficult for individuals or NGOs
to access EU courts on environmental matters.
Traditionally, EU measures are addressed to
specific individuals who then have standing to
challenge the measure at court.


https://environment.ec.europa.eu/law-and-governance/aarhus/requests-internal-review_en
https://www.researchgate.net/publication/361295576_Access_to_Environmental_Justice_and_European_Union_Institutional_Compliance_With_the_Aarhus_Convention_A_Rather_Longer_and_More_Winding_Road_than_Anticipated
https://unece.org/env/pp/cc/accc.c.2015.128_european-union

In environmental matters, however, measures
by an EU body are rarely
addressed to a specific person, as they concern

institution or

the environment which is of general interest.
In those cases, individuals or environmental
associations must prove that they are directly
and individually concerned (according to the
so called Plauman criteria) with the measure.

There is in theory also the possibility to access
the CJEU via a challenge brought at national
level. This process is called the ‘preliminary
reference procedure’ (article 267 TFEU).
However, this route does not work adequately in
practice. The procedure gives a large amount of
discretion to national courts and can therefore

not be seen as an adequate alternative to a
direct right of review at EU level.

There are two main non-court avenues to
address a complaint to the EU institutions.
Firstly, addressing a complaint about the
conduct, acts, or omissions of an EU institution
itself. This is the case for filing for an internal
review procedure or addressing a complaint
to the European Ombudsman. Secondly, there
is the possibility to complain to the European
Union about Member States.

This most often takes the form of seeking
recourse to the European Parliament’s
Committee on Petitions, or filing a complaint
to the European Commission in the hopes
of triggering an infringement proceeding.
An infringement proceeding is an inquiry by
the Commission into the compliance or lack
thereof of a Member State with its obligations
under relevant EU law.
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As a last line of defence for public participation rights
stands the Aarhus Convention Compliance Commiittee.

AARHUS CONVENTION

COMPLIANCE COMMITTEE

As a last line of defence for public participation
rights stands the Aarhus Convention Com-
pliance Committee. While not a traditional
complaint-handling institution, it is also not
strictly speaking a court of law and its deci-
sions do not have direct legally binding effect.
They only become binding once endorsed by
the Meeting of the Parties. The ACCC consid-
ers submissions, referrals, communications or
requests in order to examine compliance and
implementation of the Aarhus Convention, as
per article 15 of the Convention and the deci-

sion setting out the compliance mechanism.

It is also one of only a few review mechanisms
in environmental law which are open to mem-
bers of the public without the need to be
represented by a lawyer (although legal sup-
port may be recommendable). However, the
Committee is currently under-resourced, and
a complainant must exhaust remedies on the
national level first. This means that the Aarhus
Convention Compliance Committee should
not be relied upon as the main review body for
issues with access to justice at national level.
National courts need to provide the standard
avenue for review, while the Compliance Com-
mittee should tackle more complicated issues
of interpretation of the Aarhus Convention.
The form for communications is available on
the Committee’s website.



https://unece.org/env/pp/cc/accc.c.2008.32_european-union
https://unece.org/env/pp/cc/accc.c.2008.32_european-union
https://unece.org/fileadmin/DAM/env/pp/documents/mop1/ece.mp.pp.2.add.8.e.pdf
https://unece.org/fileadmin/DAM/env/pp/documents/mop1/ece.mp.pp.2.add.8.e.pdf
https://unece.org/env/pp/cc/communications-from-the-public

EUROPEAN CONVENTION

ON HUMAN RIGHTS

Separately from the Aarhus Convention
system, the European Convention on Human
Rights (ECHR) has a history of safeguarding a
number of human rights which are connected
with environmental democracy. The most
relevant provision is the ECHR's Article 8,
roughly a privacy right that has been extended
to environmental issues. Despite the fact the

Convention does not cover environmental
human rights per se, a will has emerged
within the European Court of Human Rights
to accommodate environment-based claims.

LEARN MORE

This identification of environment-based
claims requires a certain amount of judicial
creativity and recognition of the Convention as
a living document.

The court’'s approach acknowledges envi-
ronmental issues as established core human
rights concerns, while sidestepping the con-
ceptual and practical difficulties of an explicit
right to a healthy environment.

Nevertheless, complaints related to environ-
mental harm can succeed before the Europe-
an Court of Human Rights. Guidance on how
to make a complaint can be found here.

- Legal guide on access to justice from ClientEarth

- Complaint handling and citizen engagement vade mecum from the European

Commission

B

49


https://www.echr.coe.int/documents/convention_eng.pdf
https://www.unep.org/resources/report/environmental-courts-tribunals-guide-policy-makers
https://www.unep.org/resources/report/environmental-courts-tribunals-guide-policy-makers
https://www.echr.coe.int/Pages/home.aspx?p=applicants&c
https://www.echr.coe.int/Pages/home.aspx?p=applicants&c
https://www.clientearth.org/latest/documents/access-to-justice-in-european-union-law-a-legal-guide-on-access-to-justice-in-environmental-matters-edition-2021/
https://op.europa.eu/en/publication-detail/-/publication/1fc175c2-8051-11ea-b94a-01aa75ed71a1/language-en

Spotlight on
EU laws with

specific citizen
engagement
obligations

This section highlights two examples of
far-reaching EU law which entail particular
obligations that can be enabling factors for
citizen engagement.

The INSPIRE directive is a legal framework
that tries to standardise public recording of
geospatial information. The framework covers
34 different themes of spatial data including
themes on geology, transportation networks,
land use, river flows, and natural disaster
risk zones. These data themes have a major
potential to support the priorities of the EGD.
Geospatial data is crucial to environmental
decision-making and monitoring and should,
therefore, be accessible between different
countries’ public authorities and transparent
to the general public. The directive does not
prescribe specific data formats but tries to
guarantee interoperability.

In the context of deliberative processes, the
main relevance of the INSPIRE directive has to
do with the quality of accessible environmental
information.

Harmonisation of standards of geospatial
data increases the digestibility of the raw
data. Ideally the geospatial data should be
published proactively and not upon request
and should adhere to the FAIR principles:
Findable, Accessible, Interoperable, Reusable.

While the INSPIRE framework is relatively
weak on the dissemination and request-ability
requirements of the data, it must be read in
conjunction with the EU directive on Access
to Environmental Information which arguably
includes the right to access environmentally
relevant geospatial data. The evaluation of the
INSPIRE directive has, however, shown that
most EU Member States tend to implement
national environmental information systems
and the INSPIRE directive separately.

At the time of writing, the INSPIRE directive
was part of the ‘GreenData4all’
package within the European Strategy for
Data.

revision
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https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32007L0002
https://knowledge-base.inspire.ec.europa.eu/index_en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022SC0196
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022SC0196

EU BIRDS AND HABITATS

DIRECTIVES

The EU Birds and Habitats Directives (EU
Nature Directives) are the cornerstones of EU

nature protection policy and have brought
about the creation of Natura 2000, the world'’s
biggest network of protected areas. These
directives implement two Council of Europe
conventions, the Bern Convention and the
Bonn Convention. Together, the Directives
protect over 1,000 species and more than 200
habitats in the EU.

The Birds Directive defines the guidelines
at the European level for the protection and
the management of the bird species living
in the wild, first and foremost with respect
to human activities (hunting, disturbance
etc.). Through its five Annexes, the Directive
covers the designation of protected areas,
habitats for wild birds, species protection and
hunting regulations. As many other species
are endangered, and the quality of natural
and semi-natural habitats quickly recede, the
Habitats Directive was adopted. The Habitats
Directive ensures the conservation of a wide
range of rare, threatened or endemic animal
and plant species, by requiring Member States
to, inter alia, keep or restore the protected
habitats and species and establish special

areas of conservation for these species and
habitats.

To check whether the measures set out in
these Directives are achieving their objective,
Member States monitor progress and report
back to the European Commission every six
years on the status of the species and habitats
of European importance that are present in
their country. The European Commission then
aggregates the information to determine the
overall trend for each species and habitat
across the EU and whether they have reached,
or are on the way to reaching, a favourable
conservation status.

A study of implementation of the Directives in
the EU found that stakeholder engagement,
public participation and communication
either could do better or was unsatisfactory
in the Member States analysed. Most Member
States provide online information of some sort
on the Birds and the Habitats Directives, but
this information is mostly general, or simply
reproduces the applicable national laws and
ordinances. The information is often dispersed
on websites and in brochures of several
ministries and other institutions and thus not
easily accessible. Many Member States have
established some form of intermediaries, such
as farm advisory systems, nature conservation
agencies or research institutes for agriculture,
which sometimes offer the services of
dedicated experts to be contacted via phone
or e-mail in case of questions.

The geospatial data should be published proactively
and not upon request and should adhere to the FAIR
principles: findable, accessible, interoperable, reusable.


https://environment.ec.europa.eu/topics/nature-and-biodiversity/birds-directive_en
https://environment.ec.europa.eu/topics/nature-and-biodiversity/habitats-directive_en
https://eeb.org/library/the-state-of-implementation-of-the-birds-and-habitats-directives-in-the-eu-an-analysis-by-national-environmental-ngos-in-18-member-states/
https://op.europa.eu/en/publication-detail/-/publication/64932236-8cc9-11e9-9369-01aa75ed71a1
https://op.europa.eu/en/publication-detail/-/publication/64932236-8cc9-11e9-9369-01aa75ed71a1

Practices for
consultative and
deliberative mechanisms

for citizen engagement




KEY POINTS:

- From a legal point of view participation is often differentiated between three
categories of decision-making: specific decisions; plans, programmes and

policies; and laws and rules.

- Deliberative formats of participation are especially suited for formulation of
laws and policies.

The challenge of sustainability which the
EGD tries to address is that it requires an
all-of-society approach. As explained
previous chapters, citizen engagement can
range from reactive consultative exercises to
proactive deliberative formats. Participatory
mechanisms that are based on enforceable
legal rights are often more consultative. While
they are essential to a functioning democracy,
they are not appropriate to all forms of citizen
engagement. For example, the legal standards
in the Aarhus Convention are quite different
when it considers plans, programmes and
policies, to the processes that are involved
in the development of legislation or legally
binding rules. Participation in decisions on
specific activities are not thematised in this
chapter.

in

When it comes to the development of
plans and programmes, the Convention
incorporates some of the legal standards
which are applicable to public participation in
specific decisions, including those concerning
the time frames and the effectiveness of
opportunities for public participation, as
well as the obligation to ensure that public
participation is actually taken into account.
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In the case of the development of broader
policies and laws, the Convention is less
specific with regards to whether members of
the public can enforce their right to participate.
In the case of policies, it only requires States
to ‘“endeavour” to provide opportunities
as appropriate and to identify who will be
affected. Similarly, with regard to legislative
and other normative acts, great discretion is
maintained for countries to decide on their
own ways and means.

This is where the deliberative mechanisms
come in. As such processes increase in volume,
they are gradually taking on more formality. It
is too early to make firm conclusions as to legal
norms or institutional frameworks in these
areas. However, it is important to examine
the most common of these forms, formats,
methods and tools against the backdrop of
the legal framework that has been examined
in this Handbook.

In Chapter 1, we mentioned the OECD's
four categories of deliberative democracy.
Here we will look a bit more into these since
the experience on each of these categories
is relevant for the furtherance of the EGD.
But first, setting the stage, we look at the
complexities of multi-level governance.

The challenge of sustainability which the EGD tries to
address is that it requires an all-of-society approach.


https://www.oecd-ilibrary.org/sites/36f3f279-en/index.html?itemId=/content/component/36f3f279-en
https://www.oecd-ilibrary.org/sites/36f3f279-en/index.html?itemId=/content/component/36f3f279-en

Complexities
of multi-level

governance:
The example of the
Nexus approach

KEY POINTS:

- Multi-level governance considers different geographical levels and different

thematic sectors.

- The Nexus dialogue is a novel way to discuss complex resource use questions.

Multi-level refers to
the

of multiple actors from multiple tiers of

governance (MLG)

collaborative  policy-making process
governance, such as theinternational, regional,
national, and subnational levels of governance,
as well
decision-making. At each level of governance,

as non-state arenas of political

moreover, there are specific characteristics of
multi-stakeholder involvement. MLG can be
looked at from two perspectives: vertical and
horizontal. The vertical dimension requires the
integration of insights from various spatial or
geographical levels (e.g. local and regional
authorities and communities) to enhance and
align decisions with the needs at other levels
and is closely aligned with the subsidiarity
principle discussed above.

Horizontal integration, on the other hand,
engages peers at the same level from parallel
ministries, relevant public agencies, and
sectoral stakeholders to ensure synergies and
avoid misalignment. MLG is most often used
as an analytical framework but can be helpful
for the design of citizen engagement as well.

Complex issues such as climate change, use of
natural resources, or pollution present classic
MLG challenges because policy responses
need to be implemented at all levels and
depend on the behaviour of multiple actors
across sectors and with overlapping stakes.
One possible tool to address these is the
‘Nexus approach’. Developed as a research
concept for the use of natural resources it is
increasingly being applied in practice.
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The Nexus approach applies an assessment
framework to take into account the complex
interactions and connections among several
sectors (e.g., energy, water, food, land, climate,
environmentandecosystems) atdifferentlevels
of governance. Applying the Nexus approach
involves assessment of the links and dynamics
of the different sectors to harmonise their
outlook and management as well as taking
account of potential conflicts and synergies
across sectors and boundaries. The purpose of
Nexus assessment is to support policy making
and coherence between sectoral policies by
investigating how the governance setting

LEARN MORE

supports coordinated resource management,
including addressing intersectoral issues and
accounting for the environment. Nexus issues
and Nexus solutions are defined, respectively,
as a problematic situation that affects more
than one sector and an intervention that
would benefit more than one sector (including
environment at large). A ‘Nexus Dialogue’ is
the citizen engagement element of the Nexus
approach. So far, Nexus has been applied in
several river basins inside and outside Europe
and has the potential to be applied in other
EGD contexts.

- Charter for Multilevel Governance in Europe

- Report on multi-level governance by the Council of Europe.

Nexus issues and Nexus solutions are defined,
respectively, as a problematic situation that affects more
than one sector and an intervention that would benefit
more than one sector.

\
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https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52014XR1728
https://rm.coe.int/report-on-multilevel-governance-final-2768-6653-0568-v-1/1680ad9120

SEA:

Strategic

Environmental
Assessment

KEY POINTS:

« Strategic Environmental Assessments include public participation obligations.

The most institutionalised procedure for
the consideration of public participation in
connection with the development of plans
and programmes related to the environment
is Strategic Environmental Assessment (SEA;
see also above under 3.3). SEA is required
under the 2003 Kyiv SEA Protocol to the Aarhus
Convention and in the European Union by the
SEA Directive.

Under the EGD, however, SEA is neither
required nor appropriate for all consultative
processes. This is especially true in broader
policy-level discussions or in activities aimed
at promoting sustainability or achieving social

consensus around certain complex issues. SEA
can still be an important tool in conjunction
with the other consultative mechanisms
(discussed below). It
translating the outcomes of other consultative
mechanisms into a mandatory legal process
where they can be taken into account to
influence plans, programmes and policies.

is also a means of

An overview of the consultation require-
ments where SEA is legally mandated is set
forth in the table below (adapted from the
Commission guide on implementation of the
SEA Directive).
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https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32001L0042

STAGE OF SEA

CONSULTATION
REQUIREMENTS IN
DOMESTIC SITUATIONS

ADDITIONAL
REQUIREMENTS IN

TRANSBOUNDARY
SITUATIONS

Determination if a plan
or programme requires
an SEA

Consultation of authorities
(Art. 3(e))

Information made available
to the public (Art. 3(7))

Decision on scope
and level of detail of
the assessment

Consultation of authorities
(Art. 5(4))

Environmental
report and draft plan
or programme

Information made available
to the public (Art. 6(1))
Consultation of authorities
(Art. 6(2))

Consultation of the public
concerned (Art. 6(2))

Consultation of
authorities in the Member
State likely to be affected
(Art. 7(2)) Consultation of
the public concerned in
the Member State likely
to be affected (Art. 7(2))

During preparation of
plan or programme

Take account of
environmental Report and
opinions expressed under
Art. 6 (Art. 8)

Take account of results
of transboundary
consultation (Art. 8)

Adopted plan or
programme; statement
according to Art. 9(1)(b),
measures concerning
monitoring

Information made available
to authorities (Art. 9(1))
Information made available
to the public (Art. 9(1))

Information made
available to the consulted
Member State (Art. 9(1))

Table 4 Consultation requirements under the SEA Directive

LEARN MORE

- European Commission Guidance on SEAs

- Guidance on the UNECE SEA Protocol
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https://wayback.archive-it.org/12090/20151221015216/http:/ec.europa.eu/environment/archives/eia/pdf/030923_sea_guidance.pdf
https://unece.org/DAM/env/eia/documents/sea_simp_manual/Docs/Simplified_Resource_Manual_FINAL_ENG.pdf
https://wayback.archive-it.org/12090/20151221015216/http:/ec.europa.eu/environment/archives/eia/pdf/030923_sea_guidance.pdf
https://unece.org/DAM/env/eia/documents/sea_simp_manual/Docs/Simplified_Resource_Manual_FINAL_ENG.pdf

SDG

consultations

and similar
processes

KEY POINTS:

- SDG stakeholder and public discourse has existed in numerous formats since
1992, one of them being National Councils for Sustainable Development.

The 1992 Rio Conference «called on all
countries to develop for the implementation
of its outcome document Agenda 21 National
Sustainable Development Strategies (NSDS)
and introduce related governance, including
stakeholder involvement. The EU adopted its
first EU Sustainable Development Strategy in
June 2001.

Many countries have National Sustainable De-
velopment Strategies and have established
National Councils for Sustainable Develop-
ment (as well as sub-national councils) to com-
bine the two functions: a) (co-) developing and
following-up the respective national SD strate-
gy and b) facilitating stakeholder participation
—in the first place via representation in the SD
Council, but also beyond, through outreach
to the whole spectrum of CSOs, the business
world, academia, grassroot organisations, the
interested and the wider public.’®

This can be seen as a first wave of a ‘whole
of society’ approach (see Figure 2 above).
Hence, these SD Councils are typically multi-
stakeholder bodies, while the other tradition
for advisory councils, also common in the
environment field, are such bodies with an
academic or expert composition.

An overview of strategic processes for sustain-
able development, which nowadays includes
SDG implementation, is provided by the Eu-
ropean Sustainable Development Network
(ESDN), in which the sustainable development
officers of the national governments are en-
gaged, together with associates from civil so-
ciety or other walks of life.
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52001DC0264
https://www.esdn.eu/

In countries with SD strategiesthe involvement and governance arrangements improved over
of organised civil society, other stakeholders, time in sometimes several rounds of strategy
and the wider public has become the norm, revisions including the SDGs.

LEARN MORE

» Check out the Voluntary National Reviews under the UN SDG
framework

- Country overviews provided by the European Sustainable Development
Network (ESDN)

- European Network of Advisory Councils for Environment and Sustainable
Development (EEAC) www.eeac.eu

In countries with SD strategies the involvement of
organised civil society, other stakeholders, and the wider
public has become the norm.



https://sustainabledevelopment.un.org/vnrs/
https://www.esdn.eu/

Other methods
including citizen

assemblies and
related experience
N Europe

KEY POINTS:

- Citizen assemblies using a random representative sample of the population
have shown promising results in recent years.

The global policy response to the challenges
of sustainability acknowledges that public
authorities alone cannot solve these complex
problems and an all-of-society mobilisation is
required. It is worth briefly mentioning that,
when public authorities require a democratic
check on their policies, a referendum is the
closest mechanism to direct democracy.
The referendum as a mechanism of direct
democracy has a very long history. Referenda
may be binding or non-binding. Examples
include referenda for EU decisions (see
‘Deliberative polling weekend’ on joining the
Euro in Denmark in 2000), the Irish abortion
referendum, and Brexit.

So-called co-decision processes that directly
involve citizens in decision-making processes
also have a long tradition most notably in
urban planning for example through planning
cells. These are attempts for an enhanced

way of participation that goes beyond
more traditional forms of (legally required)
consultations or stakeholder participation
in strategic processes, most notably in
sustainable development processes (see
chapter 4.2).

The global policy response to the challenges
of sustainability acknowledges that public
authorities alone cannot solve these complex
problems and an all-of-society mobilisation is
required.

In the realm of sustainable development,
the call for the involvement of the whole
of society has not yet explored formats for
direct democracy. Nevertheless, increasingly
complex challenges, most notably the climate
crisis, have generated quite a number of new
examples of citizen deliberation at the EU and
national level in recent years.
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https://www.planungszelle.de/en/planning-cell/
https://www.planungszelle.de/en/planning-cell/

The REAL DEAL project has surveyed the Twelve types of deliberative democratic

literature related to these various forms of processes were identified and are described

consultative mechanisms.

Planning cells (or: Citizens'
panel, citizens’ juries)

in the table below.

DESCRIPTION

Random selection of citizens, to learn and deliberate on a
topic and produce recommendations for decision-making;
plus quest for consensus

Focus group (or: study group,
community panel)

Semi-structured group discussion with invited persons with
the goal of elicitation of different viewpoints.

Citizen assembly
(or: citizen parliament)

Assembly of citizens based on random selection, get informed
and deliberate about a topic, and provide recommendations on
policy making and policy.

Participatory modelling

Co-creation process engaging stakeholders in bringing in their
knowledge into the development of “formalised and shared
representation(s) of reality.”

21t Century Town Hall
meeting

Public forum where citizens meet at different locations to
deliberate simultaneously about a pre-defined issue in small
groups; Voting.

Delphi method

Sample of different expert communities giving their opinion
on the future development of a relevant topic, calibration of
consensus and dissent.

Public participation network

Network of local authorities and community groups where
local authorities can profit fromm community and voluntary
expertise and civil society members can have their voice heard
and provide input into decision-making processes.

Roundtable (or: stakeholder
panel, negotiated rulemaking,
mediation, arbitration)

Assembly of stakeholders, equal powers at the table,
consensus or consensus on dissent.

Stakeholder Salons

Experts with different backgrounds, experiences and
viewpoints enter into creative exchanges and debates about
a specific socially relevant topic in a relaxed atmosphere.

Analytic deliberative
discourse (or: cooperative
discourse)

Combination of an expert driven analytic part and
a deliberative process.

Public-expert hearing
(or: public inquiry, panel
discussion)

Experts as well as public officials representing the various
perspectives as panellists, audience for raising questions could
be representatives of stakeholders or the affected public.

Table 5 Types of deliberative democratic processes


https://www.realdeal.eu/221031_deliverable_1_2
https://www.realdeal.eu/221031_deliverable_1_2
https://www.realdeal.eu/221031_deliverable_1_2

CITIZENS' ASSEMBLIES

Citizens' assemblies are emerging as a
popular format for reaching goals of citizen
consultation. example, the European
Climate Pact makes specific mention of

For

Climate Citizens' Assemblies. This format can
be considered in connection with the OECD’s
first and second categories (informed citizen
recommendations and citizen opinions).
The OECD in 2020 spoke of “catching the
deliberative wave”, and, for the topic of climate
change, a unique practice and network has
been established - the Knowledge Network
on Climate Assemblies (KNOCA). There are
cases where citizens' assemblies have led to
the introduction of progressive regulation at
various levels, better governance and better
public satisfaction with policymaking.

Citizens’ assemblies received quite a bit of
attention in connection with the Conference
on the Future of Europe (CoFoE). A panel on
‘European democracy/values and rights, rule
of law, security’ recommended that the EU
hold periodic citizens’ assemblies and that EU
institutions be required to justify any cases
in which they do not follow the proposals
reached in the assemblies. The Commission
President at the conclusion of CoFoE stated
that such mechanisms should become a part
of the way that EU policy is made.”

Most experiments and practice of citizen
deliberation so far have taken place at local
and subnational level, but the number of
national level cases has increased (examples
here).
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PRINCIPLES OF CITIZENS'

ASSEMBLIES

Across multiple organisations, key principles
have been developed for establishing
citizens' assemblies. The OECD guidance on
the evaluation of deliberative democracy
processes highlights the need for independent
evaluation, the need to evaluate the process
design, the experience of participants and the
potential for impact of the process.

Involve, a UK based organisation, has

postulated 10 core elements of a citizens’
assembly. These are:

(1) Clear purpose

(2) Sufficient time

(3) Representative

(4) Inclusive

(5) Independent

(6) Open

(7) Generative learning

(8) Structured deliberation

(9) Collective decision-making

(10) Evaluated

For each of these elements, the NGO presents
‘essential’ and ‘desirable’ features. An example
of essential features is that representativeness
should be ensured through random stratified
sampling based on demographic criteria. An
example of desirable features in collective
decision-making is that a “minority report”
representing dissenting views should be
produced.


https://www.oecd-ilibrary.org/sites/36f3f279-en/index.html?itemId=/content/component/36f3f279-en
https://knoca.eu/
https://participedia.net/
https://www.oecd-ilibrary.org/sites/10ccbfcb-en/index.html?itemId=/content/publication/10ccbfcb-en
https://www.oecd-ilibrary.org/sites/10ccbfcb-en/index.html?itemId=/content/publication/10ccbfcb-en
https://www.oecd-ilibrary.org/sites/10ccbfcb-en/index.html?itemId=/content/publication/10ccbfcb-en
https://www.involve.org.uk/

SORTITION AND

REPRESENTATION

Sortition is the selection of participants from
a population by targeting persons based
on their demographic to ensure a degree
of representativeness and guarantee that
particular perspectives are included in the
process. There are multiple guides on using
sortition to organise deliberative democracy
mechanisms. The German “Allianz Vielfaeltige
Demokratie” highlights the role that
sortition plays in increasing the legitimacy of
deliberative democracy processes. Sortition
facilitates  opportunities for engaging
communities that are harder to reach or that
tend to avoid participation. It eliminates self-
selection of those with biases and facilitates
a wider range of perspectives which are
reflected in society.

The selection process in citizens’ assemblies
must be carefully managed. It is important
to understand and limit the biases of the
organising committees, particularly
countries with less transparency or democratic
processes. Practices must ensure the inclusion
of particular members of society such as
women or people with a disability, and care
must be taken to ensure that eligibility criteria
are not discriminatory.

in

Assemblies must be attentive to the relative
powers and entitlements of majoritarian voices
and must give platforms to minority opinions
to avoid further embedding marginalisation.
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For all their proponents, citizens' assemblies
also have critics. They have been criticised
for the fact that outside of the members of
the public selected for participation in the
assemblies, the rest of the public is largely
removed from these mechanisms. Another
criticism has been that while recognising the
optimism of citizens assemblies to progress
the climate agenda, they distract from the
more systemic overhaul that is required to
realise the changes necessary for climate
justice.

The Sortition Foundation has prepared
simple guidelines for the organisation of
citizens' assemblies, from the recruitment of
participants to the decision-making process.
It boils down the organisation of a citizens’
assembly into five simple steps:

(1) Select a broadly representative group of
people by lottery.

(2) Bring them together in an assembly,
typically at small tables or groups, and let
everyone have their say.

(3) Have those most knowledgeable about
or affected by the issue address the
assembly, bringing in diverse viewpoints
and proposals.

(&) Get the participants to discuss, listen and
talk to each other — and give reasons for
their opinions.

(5) Decide on what is the best way forward.

Practices must ensure the inclusion of particular
members of society such as women or people with
a disability, and care must be taken to ensure that
eligibility criteria are not discriminatory.


https://allianz-vielfaeltige-demokratie.de/
https://allianz-vielfaeltige-demokratie.de/
https://www.greeneuropeanjournal.eu/citizens-assemblies-wont-save-us/
https://www.greeneuropeanjournal.eu/citizens-assemblies-wont-save-us/
https://www.sortitionfoundation.org/how

Sortition does not always work in practical
terms - the problem of ‘no-shows’ (people not
showing up on the day of the deliberation)
leads towards a constellation of participants
that may not be that different from the self-
selected participatory processes.

EXAMPLES OF NATIONAL

LEVEL CITIZENS' ASSEMBLIES

Irish Citizens’ Assembly

The Irish Citizens’ Assembly was established in
2016 to engage the public on pre-determined
influence legal and
policy reform. Ninety-nine members of the

issues which would

public, broadly representative of Irish society
based on census data, were selected and one
independent chairperson was appointed.
The lIrish Citizens’ Assembly succeeded in
engading the principles of openness, fairness,
equality of voice, efficiency, respect and
collegiality. The Assembly met at various
intervals over a weekend period. Contributions
from the public and experts were provided
to the Assembly members to support their
technical knowledge of oftentimes legalistic

and scientific topics such as abortion and
climate change. Compensation for costs
incurred in participation was made available.

Spanish Citizens’ Assembly

A climate specific citizens’ assembly was
established in Spain as a permanent body in
2021. The first process under this body was an
assembly conducted between December 2022
and May 2023 comprised of 100 people repre-
senting Spanish demographics. Participation
was non-compulsory but participants were re-
munerated a fixed fee for any costs incurred in
their participation.

Austrian Climate Assembly

Between January and June 2022, a_citizens’
assembly was established in Austria to consider
questions relating to transport, energy and
realising carbon neutrality for the country by
2040. The Assembly met across 6 weekends
and was comprised of 100 participants. An

advisory board supported the Assembly and
this consisted of Austrian Federal Economic
Chamber, the Austrian Federation of Trade
Unions, the Austrian Chamber of Agriculture
and the Federation of Austrian Industries.

EXAMPLES OF OTHER

MECHANISMS

Some examples of other mechanisms
scrutinised in REAL DEAL publications include
citizen panels and citizen chambers. Besides

those mentioned, the major participatory
methods with regard to the EU level include
consultations by the Commission, and the
European Citizens' Initiative (Article 11(4) TEU
and Article 24 TFEU).

The European Citizens' Initiative allows EU
citizens coming from seven different Member
States to suggest new policy initiatives where
the EU has competency, upon the collection of
one million signatures in support.

Also at the EU level, the Conference on the
Future of Europe (CoFoE) engaged four
Citizens’ Panels to deliberate on thematic
areas. Each panel was comprised of 200 people
and designed to reflect Europe’s demographic
diversity. Panel 3 related to climate change,
environment and health.
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https://oecd-opsi.org/innovations/the-irish-citizens-assembly/
https://oecd-opsi.org/innovations/the-irish-citizens-assembly/
https://oecd-opsi.org/innovations/the-irish-citizens-assembly/
https://oecd-opsi.org/innovations/the-irish-citizens-assembly/
https://www.buergerrat.de/en/news/citizens-assembly-in-austria-makes-proposals-on-climate-policy/
https://www.buergerrat.de/en/news/citizens-assembly-in-austria-makes-proposals-on-climate-policy/
https://www.realdeal.eu/publications

The report and its 51 recommendations
included those on undertaking reforestation
measures the EU, removal of
unsustainable packaging, incentives for longer
use of consumer products and promoting
investment in production and use of green
hydrogen as a fuel.

across

Another interesting mechanism, recently
tested in Poland, are Citizens’ Chambers,

LEARN MORE

a third body in government comprised of
those eligible to vote which has the power to
pass bills. A chamber is established on a topic
specific basis and members are randomly
selected. The bills passed by the chamber
are drafted by legal experts under guidance
of the findings of the chamber. The bills do
not require acceptance by the two other
houses of government but can be verified for
Constitutional compliance.

- Centre for Blue Democracy’s paper on a European Citizens Assembly

« Community of Practice of the JRC Competence Centre for Participatory and
Deliberative Democracy https://cop-demos.jrc.ec.europa.eu/

- European University Institute: A ‘Democratic Odyssey’ for a European Citizens
Assembly https://democraticodyssey.eui.eu/home (with a modular framework for

all relevant aspects https://democraticodyssey.eui.eu/knowledge-hub)

- A practical guide on using random selection by the Bertelsmann Foundation

- A series of academic articles discussing sortition.



https://op.europa.eu/en/publication-detail/-/publication/06619e05-eaee-11ed-a05c-01aa75ed71a1/language-en?_publicationDetails_PublicationDetailsPortlet_source=287012074
https://citizensassemblies.org/wp-content/uploads/2022/05/Citizens-Chamber-EN.pdf
https://citizensassemblies.org/wp-content/uploads/2022/05/European-Citizens-Assembly.pdf
https://d3n8a8pro7vhmx.cloudfront.net/sortitionfoundation/pages/448/attachments/original/1641895850/Citizens__Participation_Using_Sortition_mb.pdf?1641895850at
https://serval.unil.ch/resource/serval:BIB_B3E66F4B9E3D.P001/REF.pdf
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Citizen participation and deliberation can
be further institutionalised to complement
and strengthen representative democracy
and existing forms of organised dialogue at
the European and Member State levels. This
section explains how they can be harnessed
and gives recommendations for doing so.

REAL DEAL CRITERIA

FOR MEANINGFUL
CITIZEN ENGAGEMENT

The REAL DEAL project has established five
groups of high-level criteria with 16 sub-criteria
for meaningful citizen participation and
deliberation in the EGD. These criteria serve
as the background for the recormmendations
found here in the Handbook. They are
presented as follows:

a. Be aware of power imbalances

(1) Policymakers should not lose sight of
examining who benefits most from
the policy, give attention to current
and historical power asymnmetries, and
empower the disempowered.

(2) Legislators and policymakers need to
consider inequalities (such as racialised
group, gender, and class) in the design
of the legal framework and deliberative
and participative tools.

(3) Civil society in the Global North must
reflect on its relationship with civil
society in the Global South and build
movements based on solidarity.
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(4) Alternative spaces that address power
imbalances should be created to
foster more equal participation from
structurally excluded groups.

b. Promoting and ensuring inclusiveness

(4) While policymakers often need to find
a compromise about what citizens
deem acceptable, sometimes they need
to make difficult decisions to achieve
environmental objectives.

(5) Citizens should not be left out based
on the false assumption that they are
unable to reason and debate as strongly
as others. Group deliberation should not
be the only form of participation.

(6) While being pragmatic about
participation and deliberation on
environmental policy is often effective,
it is fundamental that the values of
citizens are not lost along the way.

(7) The participation of local and
indigenous groups - in particular
women - within the scientific
community should be promoted (their
participation is often hindered by
structural barriers).

c. Work with and protect nature

(8) Human beings should not view
ourselves as the only thing of moral
considerability. The needs of other
species and the environment should be
recognised within environmental policy.



(9) Non-human organisms, species, and
the environment cannot voice their
concerns politically, so human citizens
need to represent them within a policy
that impacts them.

d. Collaborating with bottom-up activism
and cultivating environmental citizenship

(10) Policymakers should incorporate
the views of environmentalists in
environmental policy.

(17) Bottom-up climate activism initiatives
should contribute to political dialogue.

(12) Institutions like the United Nations and
the European Union should consult
with grassroots groups and promote
their full participation in decisions that
affect their environment.

(13) Decision-makers need to create the
conditions to foster environmental
citizenship and to improve the
environmental awareness of citizens.

e. Transitioning the economic model
to a green economy

(14) Transitions are not only driven by
politics and the market. Civic and
cultural mobilisation should become
the main advancing agents of change.

Societal groups could create new
institutional forms, or new lay-expert
modes of, engagement to build new
design ecologies.

(15) The role of the individual citizen
needs to be extended beyond that of
a consumer of the environment, and
they need to be involved in active
participation based on collective
action.

(16) A conceptualisation of well-being
that moves away from the current
economic focus on growth and instead
centres care for people and the planet
should be promoted.

REAL DEAL OUTCOME

AND PROCESS CRITERIA

The REAL DEAL project, furthermore, carried
out a literature review which collected a set of
main outcome and process criteria which can
be helpful guides when assessing or designing
citizen engagement processes.



Effects on policy/government

Citizen engagement should help to legitimise governments

Citizen engagement should have effects on political or technical decision making

Citizen engagement should lead to more public support for policy/government

Effects on participants

Citizen participation should lead to more agreement (or consensus) between

citizens about policy decisions

Citizen engagement should lead to more mutual understanding between people
who have different opinions or who belong to different interest groups

Citizen engagement should lead to informed and deliberative citizenry

Citizen engagement should empower citizens

Effects on environment

Citizen engagement should have effects on sustainability outcomes
(and/or help participants to consider the interests of non-human agents)

Table 6 Outcome criteria

Any citizen participation process should respect normative principles (such as
equality, equity, fairness, transparency), which are key to democracy

The selection of individuals that will engage in a participation process (the articipants)
should be representative of the population affected by the topic under consideration

Citizen participation should be inclusive: everyone should have the opportunity and
ability to equally contribute to the process.

Citizen participation should contribute to realising meaningful deliberation

Goal of the process should be clearly defined & decision process should be structured
(and citizens should have a role in that)

Citizen participation should be coupled to policy from the beginning onward/should
be integrated into policy

Citizen participation strategies should take context into account and accept that
there may be contingency

Citizen participation procedures should be cost-effective

Table 7 Process criteria



The identified
inclusion and closure as meta-objectives for
consultative forms of citizen engagement.

literature review further

STRUCTURING

RECOMMENDATIONS

In this final chapter, our concrete recom-
mendations are aimed at further institution-
alising citizen engagement in two main ar-
eas: strengthening the existing legal and
institutional framework for participation and
consultation and encouraging the incorpo-
ration of state of the art in deliberative and
consultative citizen engagement.

The first area has two parts. One, the Aarhus
framework is confirmed and validated through
practice, yet there are still persistent issues in
implementation. Two, attention should be paid
to the relationship between innovative consul-
tative mechanisms and participatory rights in
a legal sense.

That is, the lessons learned from experience
with innovative consultative mechanisms may
point to how legal and institutional norms
should be developed and fashioned. Examples
of lessons learned can relate to methodologies
for citizen engagement, representativeness
and inclusiveness, conflict resolution and es-
tablishment of complex procedures, among
other matters.

Not all goals related to citizen engagement
with the EGD can be achieved through legal
and institutional frameworks. This is why, in
the second area, consideration should be given
to the development of practical norms and
principles that will address the potential risks
and problems associated with consultative
mechanisms. The reader should keep in mind,
however, that recommendations in this area
are subject to revision; although the number
of cases of innovative consultative mecha-
nisms is rising, there is still little empirical data
in this area.
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proving
implementation

of environmental
governance
standards

While much attention is being aimed at
consultative mechanisms, the refinement
and upholding of the existing legal and
institutional standards in the area of
public participation are equally important
as a complement to and foundation for
deliberative democracy.

The rights-based approach is perfectly
suited to ensuring transparency and works
effectively in decision-making that is closest
to the people affected and concerned. There
is now such a substantial body of practice
in mechanisms such as EIA and integrated
permitting that the framework of the three
pillars of the Aarhus Convention — access to
information, public participation, and access
to justice - is validated repeatedly. However,
some EU and neighbouring countries
experience continued gaps in implementation
of these standards. The Aarhus Convention
Compliance Committee’s findings still hold
the EU in ongoing non-compliance with the
Convention.

n

In the area of access to justice, further analysis
should be conducted concerning the adequacy
of existing institutional arrangements
the EU judiciary system, and in particular
further consideration should be given to
the examination of examples of specialised
environmental courts around the world, with
a view towards the possible establishment of
a European Environmental Chamber, taking
note of the fact that the last reform of the
CJEU kept open the possibility of specialised
courts in the EU.

in

Across the EU, as identified by the REAL
DEAL country profiles, there are big national
differences in terms of implementation of
the legal minimum standards and practical
application of citizen engagement. In quite
a few countries, practices are well advanced,
and consultation is relatively sophisticated.
However, in about half the countries studied,
certain kinds of issues repeatedly crop up as
being obstacles to participation, including:



https://www.realdeal.eu/230331_deliverable_1_3
https://www.realdeal.eu/230331_deliverable_1_3

(1) The lack of capacity for the implementation
of the Aarhus Convention
at all levels of government, especially
local ones, combined with inefficient
institutional structures.

(2) Lack of cooperation between authorities,
and problems in coordination of activities
between competent authorities and
organisations, complicated by overlapping
and poorly defined competencies and
jurisdictions.

(3) Insufficient training of civil servants and
administrative staff.

(4) Lack of technical equipment necessary
for adequate functioning of competent
authorities.

(5) Chronic understaffing in certain critical
authorities.

(6) Low participatory literacy on the part of
stakeholder and the public.

(7) Poor capacities of CSOs, especially
in maintaining public profiles and
communications with the public.

(8) Insufficient cooperation among NGOs.

(9) Weak links between NGOs across borders
and inability to coalesce on the European
level.

Addressing structural disparities (discussed
further below) is also important in regard to
participatory rights. Unequal access to legal
redress undermines legitimacy and deters
participation.

Some of these capacity building issues
are addressed through the Aarhus
Convention Maastricht Recommendations.
The implementation of the Maastricht
Recommendations in EU countries should be
further supported.

Another important mechanism for enhancing
capacities across the board is to ensure that
participatory forms, format, methods and tools
are taught in schools and are also included in
programmes for lifelong learning.
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https://unece.org/DAM/env/pp/Publications/2015/1514364_E_web.pdf

nstitutionalising
consultative

mechanisms

citizen engagement.

On the EU
consultative

level, institutionalisation of
mechanisms faces special
obstacles. For example, there are no true
Europe-wide political parties that would foster
the development of a cohesive, deliberative
‘EU public.’ Similarly, the European media
space is not conducive to the formation of an
EU public, but rather to a family of Member
State-based publics. Discussions have taken
place about the institutionalisation of a kind
of permanent or semi-permanent series of
Citizens’ Panels adjunct to the existing EU
institutions. The European Citizen Panels
represent a first step in that direction.

The EGD presents a unique opportunity for
improving citizen engagement. In considering
the institutionalisation of citizen consultation
mechanisms at the EU level, some of the
questions that commonly arise are answered
by the EGD itself. For example, the scope and
purpose of the deliberative format would be
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The EGD presents a unique opportunity for improving

the scope and purpose of the EGD. The size
and duration of the EGD, moreover, would
help to determine the contours and the
duration of one or more deliberative bodies,
and might influence a more permanent body.
Practice and trial-and-error would determine
where and when in various policy cycles such
a body should get involved. Other issues to
be determined, however, would include the
authority of the deliberative body, especially in
conjunction with the powers of the existing EU
institutions.

For example, would the body examine and
criticise the actions of the EU institutions, or
could it also help in agenda-setting? There
are also a range of issues in connection
with the composition of such bodies - not
only representativeness, but also whether
deliberations would include public authorities,
parliamentarians, etc., and if so, at what stages

of its proceedings.


https://citizens.ec.europa.eu/index_en

Safeguards for
possible risks/

problems of
consultative
mechanisms

Consultative mechanisms face many possible,
often interconnected risks. Organisers of
participatory processes must be cognisant
of such risks. Below we present several areas
which should be considered carefully when
planning citizen engagement processes to
ensure the risks are minimised.

DEMOGRAPHIC

REPRESENTATION

Studies have shown that the climate crisis
affects different members of our societies
in different ways. How people contribute to,
are prepared to cope with, and experience
climate change will vary based on their
gender, race, age, sexuality, and socio-
economic status, among other factors. The
overlapping of several social and political
identities must also be taken into account
by applying an intersectionality lens. The
REAL DEAL has developed a Gender Glossary
which can support this approach. It has been
posited that the status quo of ‘pale, male and
stale’ in governance structures is damaging
trust in public institutions. It is therefore
necessary that conscious effort be made to
remove the socially constructed barriers to

the engagement of marginalised groups in
participatory democratic processes. Inclusion
of all groups must be considered at the
planning stages, never as an afterthought. All
stages of planning and implementation, from
recruitment to evaluation, must recognise and
counter barriers to participation.

Where selection and recruitment processes
are random or anonymous, they must
be  complemented with proportional
representation of the society being served.
Time and resource constraints prevent
people with caring commitments or those
with inflexible work situations where the loss
of income would be prohibitive. These are
disproportionately women in all their diversity.
To counter these issues, participation should
be scheduled as flexibly as possible and
remunerated adequately, including coverage
of travel costs. On-site childminding or funding
to cover caring costs or loss of income should
be made available. Limitations on numbers of
participants need to take into account whether
persons with disabilities require a personal
attendant to be able to participate effectively.

Similarly, organisers should be alert to politics
within representative groups and impose their
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https://www.jstor.org/stable/j.ctv1h45mcj
https://www.realdeal.eu/2305_news_gender_glossary
https://www.researchgate.net/publication/277359469_Engendering_the_'Crisis_of_Democracy'_Institutions_Representation_and_Participation
https://www.researchgate.net/publication/277359469_Engendering_the_'Crisis_of_Democracy'_Institutions_Representation_and_Participation

own standards about what representative
groups must adhere to in order to be included.
An example of this is the concept of ‘Disabled
People’'s Organisations’ as opposed to
‘disability service providers”: Disabled People’s
Organisations are comprised of a majority of
disabled people in leadership roles, whereas
disability services are typically comprised of
health and social care professionals and are
not appropriate to represent disabled people.

ACCESSIBILITY

Heavily connected to the addressing of
demographic  exclusion, accessibility of
participatory processes must be carefully
constructed. Consider how the process will
select and recruit participants. Merely hosting
a public event does not mean all members of
the public will be able to attend. Awareness
about the process will depend on the
advertising and call for participants — utilise
local and national media (print, radio, social
media), alert local community and sports
clubs, identify local government structures
who can promote the event and factor in
timeliness. Many people will need adequate
notice to be able to attend due to the need to
rearrange obligations. Online and offline forms
of commmunication can attract different kinds
of participants.

The overlapping

of several social
and political
identities must

also be taken into
account by applying
an intersectionality
lens.
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The location and timing of the consultation
process will also dictate who is included.
Should the event be during weekends, at
daytime or evenings? Is the venue physically
accessible for all? Is the venue served by public
transport at the time of beginning and ending
of the event? Are there appropriate parking
options? Are there facilities such as accessible
bathrooms and family changing rooms? If the
eventisonline, will all social groups have access
to the technology to be able to participate?
Accessibility issues must be balanced with
skillsets as well as generational preferences
and facility.

The OECD has highlighted the limitations of
technology in facilitating public consultation,
it should be considered a tool rather than an
end. Have comfort breaks and refreshments
been factored in? Sign language interpretation
and language translation services should be
offered as a standard, rather than only being
provided on demand, which can be a deterrent.

All issues of legal, economic, or scientific
relevance must be presentedinamannerthatis
understandable to lay people. Prior knowledge
should not be assumed on any topic. Where
experts are addressing the participants, they
should be required to adjust their language
from academic to accessible and to make their
presentations available afterwards for further
consideration. Representative groups, such
as intellectual disability services, should be
consulted to ensure language meets a basic
standard of accessibility through Easy-to-Read
documentation.?®


https://www.hrw.org/report/2012/05/15/i-want-be-citizen-just-any-other/barriers-political-participation-people
https://www.hrw.org/report/2012/05/15/i-want-be-citizen-just-any-other/barriers-political-participation-people

Individuals and groups may be hesitant to
identify themselves as a minority group or to
participate in spaces where individuals and
groups opposing their beliefs, lifestyles and
equality rights will be present. This might
include members of the LGBTQI+ community
or of ethnic minorities who have experienced
homophobia, transphobia and racism in
public spaces previously, or even civil society
organisations who have faced discrimination
in the past. Where public authorities have
taken stances against certain groups, even
more has to be done to establish the possibility
of dialogue. The content of discussion might
also pose dangers for some groups; minorities
such as asylum seekers and refugees, for
instance, are often scapegoated for poor
social economic conditions. Consultations
must ensure a safe space for discussion is
established. Ground rules for engagement
can alleviate reluctance to contribute only to
an extent. Positive and proactive facilitation
is vital to prevent discussions being over-
borne by one viewpoint or a discriminatory
perspective.

The phrasing of questions or discussion topics
must be as neutral as possible. The role of
facilitation and the importance of establishing
ground rules and rules of procedure cannot
be overstated. Experienced facilitators should
be adept at tackling issues that arise where
power imbalances play a role.

EXPERIENCE OF INSTITUTIONS/

POLICY MAKERS

The institution or organisation seeking public
consultation must be willing and prepared
to ensure meaningful consultation and to
incorporate feedback into future initiatives.
Capacity building should be foreseen for
consultation and for deliberation processes.?
The aims and objectives of the consultation
process must be clear. Sufficient budget and
human resources should be allocated from the
outset. Adequate time should be allowed for
advertising andrecruitment of participantsand
organisation of the event itself. The institution
should be sensitive to power imbalances
between itself as organiser and the public
and between the participants themselves.
Knowledge acquired about accessibility and
inclusion processes should be shared across
the institution for future uses. Independent
and experienced facilitators should be
engaged. Anonymity must be ensured for
participants and appropriate data protection
measures must be implemented. Organisers
must seek feedback about their performance
from aninclusion and accessibility perspective.
Participants must be made aware of how their
contributions will be used and how they can
gauge the impact their contribution has had
on future deliberations or a final initiative.
Commitment to improvements and adjusting
approaches based on feedback will increase
confidence in the consultation process.
Consultative mechanisms which fail to
recognise the barriers above will continue
to exclude the perspectives of members of
society most adversely affected by the Triple
Planetary Crisis.
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